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petition for a contested case in the Office of Administrative Hearings (OAH) based 
on lack of subject matter jurisdiction due to his failure to exhaust the internal agency 
grievance process and timely file his grievance, the Court of Appeals rejected the 
agency’s argument that OAH lacked subject matter jurisdiction over the appeal. 
Even assuming the employee said “I quit” to his unit manager, she had no authority 
to accept his resignation, so his separation from employment was an involuntary 
discharge rather than a voluntary resignation. The agency failed to comply with 
its statutory duty to send a statement of appeal rights to the employee following 
his involuntary discharge, so the deadline for filing a grievance was not triggered. 
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ADMINISTRATIVE LAW —Continued

He filed his OAH petition within 30 days of the agency’s letter stating its refusal to 
consider his grievance. Hunt v. N.C. Dep’t of Pub. Safety, 40.

APPEAL AND ERROR

Direct appeal and motion for appropriate relief—resolution on direct 
appeal—MAR denied—Defendant’s motion for appropriate relief from an assault 
conviction was denied where the issue could be resolved on direct appeal. State  
v. Jones, 104.

Rules of Appellate Procedure—motion to suspend—Defendant’s motion to 
suspend the Appellate Rules of Procedure to reach the merits of his satellite-based 
monitoring (SBM) sentence was denied where he did not argue how his failure to 
object to the imposition of lifetime SBM resulted in fundamental error or manifest 
injustice. State v. Cozart, 96.

ATTORNEY FEES

Administrative hearing—award—separate order—An administrative law judge 
(ALJ) did not err by awarding attorney fees to a dismissed State employee. The 
agency did not cite any legal authority specifically prohibiting the award of attorney 
fees in a separate order, nor did the agency show that it was prejudiced by the ALJ’s 
failure to allow the agency ten days to reply to the petition for attorney fees. Hunt  
v. N.C. Dep’t of Pub. Safety, 40.

CHILD ABUSE, DEPENDENCY, AND NEGLECT

Consent adjudication order—consent by parent—mere stipulation of facts—
An order adjudicating a child as neglected was not a valid consent adjudication 
order under N.C.G.S. § 7B-801(b1) where the order simply contained a stipulation 
by the parties as to certain facts and the parties did not consent to the child being 
adjudicated as neglected. In re R.L.G., 70.

Factual stipulations—invited error—The doctrine of invited error did not apply 
in a child neglect case where the mother admitted at a pre-adjudication hearing that 
her child was a neglected juvenile. The mother was merely admitting certain facts 
concerning her daughter’s problems in school and missed medical visits, and there 
was no indication that the mother asked the trial court to adjudicate her child as a 
neglected juvenile or to remove her from her care. In re R.L.G., 70.

Neglect—adjudication—sufficiency of findings—A finding in a pre-hearing 
order could not serve as a substantive basis for an adjudication of neglect where 
the trial court did not indicate an intent for any part of the pre-hearing order to 
do so and the finding was not one made independently by the trial court but was 
merely a recitation of a finding made by the Department of Social Services during its 
investigation. In re R.L.G., 70.

Neglect—adjudication—sufficiency of findings—The trial court’s findings 
of fact were not sufficient to support its adjudication of neglect where the only 
findings in support of the adjudication were the mother’s admission that the child 
was a “neglected juvenile,” the mother’s failure to ensure the child attended school 
regularly, the child’s failing grades in three classes, and the mother’s failure to take 
the child to “well care visits” to address her “medical needs.” The mother’s admission 
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CHILD ABUSE, DEPENDENCY, AND NEGLECT—Continued

was a question of law and therefore an invalid stipulation, and the bare facts of 
the child’s missed classes and medical visits—without more information, such  
as the reason for the problems in school or what medical conditions necessitated 
the medical visits—were insufficient to support the adjudication. In re R.L.G., 70.

Neglect—termination of juvenile proceeding—civil custody action—required 
findings of fact—The trial court erred by failing to make required findings pursuant 
to N.C.G.S. § 7B-911(c) when it terminated a juvenile proceeding and initiated a civil 
custody action under Chapter 50. In re J.D.M.-J., 56.

CHILD CUSTODY AND SUPPORT

Custody award—relatives—adequate resources and understanding of 
significance—evidence—The trial court erred by awarding custody of neglected 
juveniles to their relatives without first verifying that the relatives had adequate 
resources to care for the children and understood the legal significance of the 
placement, pursuant to N.C.G.S. § 7B-906.1(j). The testimony regarding the relatives’ 
income did not state the amount of the income or whether it was sufficient to care 
for the children, and there was no evidence regarding the relatives’ understanding of 
the legal significance of assuming custody. In re J.D.M.-J., 56.

Placement—out-of-state relatives—Interstate Compact on the Placement of 
Children requirements—interests of children—The trial court erred by awarding 
custody of minor children to their out-of-state aunt and uncle without ensuring that 
the provisions of the Interstate Compact on the Placement of Children (ICPC) had 
been satisfied through notification from the other state that the placement did not 
appear to be contrary to the interests of the children. Where prior decisions were 
in conflict on this issue, the Court of Appeals followed the older line of cases. In re 
J.D.M.-J., 56.

Visitation—children adjudicated neglected—statutory findings—The trial 
court erred by failing to make necessary findings concerning a mother’s visitation 
rights in a permanency planning review order pursuant to N.C.G.S. § 7B-905.1(c). 
While the order did address visitation in the event the mother moved to Arizona, 
where the children were placed with relatives, the order failed to provide any 
direction as to the frequency or length of visits in the event the mother did not 
move to Arizona, and it failed to specify whether visits should be supervised or 
unsupervised. In re J.D.M.-J., 56.

CONSTITUTIONAL LAW

Effective assistance of counsel—failure to raise self-defense—obvious 
claim—Defendant received effective assistance of counsel in an assault prosecution 
even though he contended that his trial counsel failed to present self-defense. 
Defense counsel stipulated to the State’s introduction of defendant’s interview with 
the police in which he asserted self-defense, defendant did not argue that there was 
additional evidence beyond that evidence, and the issue of self-defense was obvious. 
This was a bench trial, and there was no evidence that the trial judge did not consider 
self-defense. State v. Jones, 104.

Effective assistance of counsel—pre-trial plea bargaining—Defendant’s argument 
that he received inadequate representation was dismissed where the record was not 
sufficient to determine whether trial counsel was ineffective. State v. Cozart, 96.
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CONSTITUTIONAL LAW—Continued

Facial challenge—political advertisements—disclosure law—content-based 
restriction—A state statute requiring political ads to disclose the identity of the ad 
sponsor’s CEO or treasurer did not contain a content-based restriction violative of 
the First Amendment, based on U.S. Supreme Court precedent in Citizens United  
v. FEC, 558 U.S. 310 (2010). Comm. to Elect Dan Forest v. Emps. Political 
Action Comm., 1.

Right to counsel—substitution of appointed counsel—The trial court did not 
abuse its discretion by denying defendant’s motion to discharge appointed counsel 
where the trial court allowed defendant the opportunity to explain his desire to 
discharge his appointed counsel, inquired into defendant’s competence before 
ruling, and treated the motion as one for a continuance and to substitute counsel. 
State v. Cozart, 96.

Standing—injury—actual damage—breach of private right—The committee to 
elect a political candidate had standing to seek statutory damages for an alleged 
violation of a “stand by your ad” law regarding political television advertisements 
even though the candidate won the election, since at least nominal damages may 
be shown where a private right has been breached, even if no actual damages were 
inflicted aside from the breach itself. Here, the legislature had the authority to create 
a private right of action for political candidates and their committees to enforce its 
policy decision that political television ad sponsors be properly disclosed. Comm. 
to Elect Dan Forest v. Emps. Political Action Comm., 1.

CONTRACTS

Construction loan—duty of care—A residential construction loan agreement 
provision stating that an appraisal must account for applicable regulatory 
requirements did not create a duty of care for the lender to ensure the accuracy 
of the appraisal or its compliance with government standards where the appraisal 
was for the sole benefit of the lender, rendering the borrower’s claims for breach of 
contract and breach of implied covenant of good faith and fair dealing subject to 
dismissal. Cordaro v. Harrington Bank, FSB, 26.

DAMAGES AND REMEDIES

Statutory damages—not dependent on actual damages—A committee to elect 
a political candidate did not have to put forth evidence of actual damages in order 
to recover statutory damages for violation of a “stand by your ad” law governing 
political television advertisements where the legislature had authority to provide for 
statutory damages. While it is possible for statutory damages to be unconstitutionally 
excessive by being wholly disproportionate to the statutory violation, in this case the 
amount of statutory damages, if any, had yet to be determined. Comm. to Elect Dan 
Forest v. Emps. Political Action Comm., 1.

EMOTIONAL DISTRESS

Negligent infliction of severe emotional distress—sufficiency of evidence 
—Plaintiff’s evidence was insufficient to support a claim for negligent infliction of 
severe emotional distress where it did not show that a volunteer fire department 
acted in a negligent manner when responding to a structure fire at her house, 
nor that she suffered severe emotional distress where she only attended one 
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EMOTIONAL DISTRESS—Continued

appointment  with a counselor and never filled a prescription provided by the 
counselor. McClease v. Dover Volunteer Fire Dep’t, 81.

EVIDENCE

Indecent liberties—expert witness—opinion testimony—A certified Sexual 
Assault Nurse Examiner did not vouch for the the victim’s credibility in an indecent 
liberties prosecution where she testified that a finding of erythema, or redness, was 
consistent with touching, but could also be consistent with “a multitude of things.” 
State v. Orellana, 110.

Instantaneous conclusion of fact—detective’s interview with minor—There 
was no error in an indecent liberties prosecution where a detective testified about 
his observations of the victim’s demeanor when he was interviewing her. Rather 
than constituting an opinion about the victim’s credibility, the detective’s testimony 
contained the type of instantaneous conclusion admissible as a shorthand statement 
of fact. State v. Orellana, 110.

Mother of child sexual assault victim—vouching for child’s credibility—
no plain error—There was no plain error in a prosecution for indecent liberties 
where the victim’s mother testified that she believed her daughter was truthful in 
her accusations. Assuming that the testimony was improper, defendant did not 
demonstrate that the jury would probably have reached a different result absent the 
error. State v. Orellana, 110.

FIREARMS AND OTHER WEAPONS

No contact order—firearms provision added sua sponte—no authority—
The provisions of a no-contact order (not a domestic violence prevention order) 
regarding firearms were reversed. The district court does not have the authority 
under Chapter 50C of the North Carolina General Statutes sua sponte to order 
defendant to surrender his firearms, revoke his concealed carry permit, or  
order defendant not to purchase firearms during the period the order is in effect. 
Russell v. Wofford, 88.

JURISDICTION

Condition precedent—statutory requirement—agency complaint—
timeliness of notice—The committee to elect a political candidate satisfied the 
statutory requirement of timely filing a notice of complaint with the State Board 
of Elections prior to bringing suit alleging a violation of a “stand by your ad” 
law governing political television advertisements. Evidence that the committee 
appropriately followed statutory procedure included a verified complaint stating 
when the committee sent its required notice to the state agency; the lack of a file 
stamp did not negate the jurisdiction of either the superior court or the Court of 
Appeals. Comm. to Elect Dan Forest v. Emps. Political Action Comm., 1.

Standing—citizen—county transfer of land—Plaintiff did not have standing for 
his claims arising from Hoke County’s conveyance of land for an ethanol plant where 
he did not allege that he was a taxpayer and did not assert a traceable, concrete,  
and particularized injury resulting from the transfer of the land. Walker v. Hoke 
Cty., 121.
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JURY

Questions—answers not given in courtroom—While the trial court erred in 
an indecent liberties prosecution by not conducting the jury into the courtroom 
to answer questions, there was no showing that defendant was prejudiced or that 
there was a constitutional violation. The bailiff brought notes containing questions 
into the courtroom to the judge and delivered the judge’s written responses to the  
jury; the judge did not interact with or provide instructions to less than a full jury 
panel. The trial court could not allow the jury to review police reports that were 
not in evidence and there was no showing of prejudice from a failure to delay 
deliberations while a trial transcript was produced. State v. Orellana, 110.

NEGLIGENCE

Construction loan—bank appraisal—justifiable reliance by borrower—A 
borrower failed to properly plead the element of justifiable reliance in his claims 
for negligence and negligent misrepresentation against a lender by not including 
allegations that he undertook his own independent inquiry about the validity of the 
lender’s appraisal prior to taking out a residential construction loan or that he was 
prevented from doing so. Cordaro v. Harrington Bank, FSB, 26.

Volunteer fire department—structure fire—reasonableness of response—A 
resident’s claim for negligence against a volunteer fire department for failing to 
timely respond to a structure fire at her house and to maintain the operability of a fire 
hydrant by her house was properly dismissed where the resident failed to produce 
sufficient evidence of either basis for her claim. McClease v. Dover Volunteer Fire 
Dep’t, 81.

PUBLIC OFFICERS AND EMPLOYEES

Amotion—lack of standing—The trial court did not err by dismissing plaintiff’s 
claim to remove elected county officials for lack of standing. Removal by “amotion” 
is a quasi-judicial procedure employed by the board or commission from which the 
member is being removed for cause. Plaintiff did not allege that he was a member 
of any of the boards from which he sought to remove members. Walker v. Hoke 
Cty., 121.

Discharge—just cause—resignation—An administrative law judge properly 
determined that a correction officer’s discharge was not in accord with North 
Carolina law where the agency’s argument consistently hinged on the notion that 
the employee voluntarily resigned and that proposition was rejected by the Court of 
Appeals. The agency did not argue that it had just cause to terminate the employee’s 
employment. Hunt v. N.C. Dep’t of Pub. Safety, 40.

SATELLITE-BASED MONITORING

No written notice of appeal at trial—writ of certiorari denied—Defendant’s 
petition for certiorari from the imposition of lifetime satellite-based monitoring 
(SBM) was denied where defendant gave only an oral notice of appeal and no 
written notice appeal was served on the parties. Since SBM is a civil proceeding, 
the requirements of Appellate Rule 3 must be met to confer appellate jurisdiction, 
including a written notice of appeal. State v. Cozart, 96.



ix

STALKING

No-contact order—findings—supporting evidence sufficient—A no-contact 
order was affirmed (except for provisions regarding firearms) where defendant 
argued that he did not commit the acts alleged but acknowledged that there was 
sufficient evidence to support the trial court’s findings of fact and did not actually 
challenge the conclusions of law. Russell v. Wofford, 88.

UNFAIR TRADE PRACTICES

Misrepresentation—reliance—sufficiency of pleadings—A borrower asserting 
a claim for unfair and deceptive trade practices against a lender failed to 
sufficiently allege that he reasonably relied on the appraisal obtained by the lender 
before entering into an agreement for a residential construction loan. Cordaro  
v. Harrington Bank, FSB, 26.
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THE COMMITTEE TO ELECT DAN FOREST, A pOLITICAL COMMITTEE, pLAINTIFF

v.
EMpLOYEES pOLITICAL ACTION COMMITTEE (EMpAC), DEFENDANT 

No. COA17-569

Filed 19 June 2018

1. Jurisdiction—condition precedent—statutory requirement—
agency complaint—timeliness of notice

The committee to elect a political candidate satisfied the statu-
tory requirement of timely filing a notice of complaint with the State 
Board of Elections prior to bringing suit alleging a violation of a 
“stand by your ad” law governing political television advertisements. 
Evidence that the committee appropriately followed statutory pro-
cedure included a verified complaint stating when the committee 
sent its required notice to the state agency; the lack of a file stamp 
did not negate the jurisdiction of either the superior court or the 
Court of Appeals. 

2. Constitutional Law—standing—injury—actual damage—
breach of private right

The committee to elect a political candidate had standing to 
seek statutory damages for an alleged violation of a “stand by your 
ad” law regarding political television advertisements even though 
the candidate won the election, since at least nominal damages may 
be shown where a private right has been breached, even if no actual 
damages were inflicted aside from the breach itself. Here, the legis-
lature had the authority to create a private right of action for politi-
cal candidates and their committees to enforce its policy decision 
that political television ad sponsors be properly disclosed. 
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2 IN THE COURT OF APPEALS

COMM. TO ELECT DAN FOREST v. EMPS. POLITICAL ACTION COMM.

[260 N.C. App. 1 (2018)]

3. Damages and Remedies—statutory damages—not dependent 
on actual damages

A committee to elect a political candidate did not have to put 
forth evidence of actual damages in order to recover statutory 
damages for violation of a “stand by your ad” law governing political 
television advertisements where the legislature had authority to 
provide for statutory damages. While it is possible for statutory 
damages to be unconstitutionally excessive by being wholly 
disproportionate to the statutory violation, in this case the amount 
of statutory damages, if any, had yet to be determined.

4. Constitutional Law—facial challenge—political advertise-
ments—disclosure law—content-based restriction

A state statute requiring political ads to disclose the identity of 
the ad sponsor’s CEO or treasurer did not contain a content-based 
restriction violative of the First Amendment, based on U.S. Supreme 
Court precedent in Citizens United v. FEC, 558 U.S. 310 (2010).

Chief Judge McGEE dissenting.

Appeal by Plaintiff from order entered 15 February 2017 by Judge 
Allen Baddour in Wake County Superior Court. Heard in the Court of 
Appeals 16 October 2017.

Walker Law Firm, PLLC, by David “Steven” Walker, for the 
Plaintiff-Appellant.

Stevens Martin Vaughn & Tadych, PLLC, by C. Amanda Martin, 
for the Defendant-Appellee.

DILLON, Judge.

During the 2012 election cycle, a political advertisement sponsored 
by the Employees Political Action Committee (“EMPAC”), the political 
arm of the State Employees Association of North Carolina (“SEANC”), 
ran on television supporting Linda Coleman, Democratic candidate 
for Lieutenant Governor. The Committee to Elect Dan Forest (the 
“Committee”) commenced this action seeking statutory damages, con-
tending that EMPAC’s television ad violated the “stand by your ad” law, 
which was still in effect during the 2012 campaign cycle.

The trial court granted summary judgment for EMPAC, concluding 
that the law was unconstitutional as applied because Mr. Forest could 
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COMM. TO ELECT DAN FOREST v. EMPS. POLITICAL ACTION COMM.

[260 N.C. App. 1 (2018)]

not forecast any evidence that he suffered any actual damages, presum-
ably because Mr. Forest won the election anyway. We reverse the trial 
court’s order granting summary judgment and remand the matter for 
further proceedings consistent with this opinion.

I.  Background

In 1999, the General Assembly enacted a “stand by your ad” law, 
codified in N.C. Gen. Stat. § 163-278.39A (hereinafter referred to as 
the “Disclosure Statute”), to regulate political advertisements. The 
Disclosure Statute required in relevant part that any television ad spon-
sored by a political action committee contain: (1) a “disclosure state-
ment” identifying the sponsor of the ad spoken by either the sponsor’s 
chief executive officer (“CEO”) or its treasurer; and (2) a “full-screen 
picture containing [this] disclosing individual” featured during the dis-
closure statement. N.C. Gen. Stat. § 163-278.39A(b)(3) and (6) (2012).1 

The Disclosure Statute creates the right for a candidate to seek stat-
utory damages against an ad sponsor who runs a non-conforming ad in 
the candidate’s race. N.C. Gen. Stat. § 163.278.39A(f).

In 2012, North Carolina’s race for Lieutenant Governor featured 
two candidates: Dan Forest and Linda Coleman. EMPAC ran a televi-
sion advertisement in support of Ms. Coleman during the 2012 election 
cycle. There is evidence in the Record that this ad’s disclosure statement 
violated the Disclosure Statute in two different ways: (1) the picture 
of the disclosing individual was not a “full-screen” picture, but rather  
was much smaller; and (2) the disclosing individual depicted in the  
ad was neither EMPAC’s CEO nor Treasurer, but was rather Dana Cope, 
the then-CEO of EMPAC’s affiliate entity, SEANC.

Mr. Forest’s Committee filed a notice of complaint with the State 
Board of Elections (the “SBOE”), whereupon EMPAC pulled the offend-
ing ad and ran a new ad for the remainder of the 2012 election cycle with 
a disclosure which complied with the Disclosure Statute. Mr. Forest won 
the 2012 election for Lieutenant Governor by a narrow margin of 6,858 
votes out of over 4 million votes cast. After the election, Mr. Forest’s 
Committee commenced this action seeking statutory damages against 
EMPAC for its nonconforming ad supporting Ms. Coleman. The trial court 
granted summary judgment to EMPAC. The Committee timely appealed.

1. The Disclosure Statute was repealed by the General Assembly during its 2013 ses-
sion, effective 1 January 2014. See Session Law 2013-381, § 44.1. Neither party made any 
argument concerning any effect the repeal may have had on the Committee’s right to bring 
this action; and, therefore, we do not consider the issue.
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II.  Condition Precedent

[1] Before addressing the arguments of the parties, we address the 
argument raised by our dissenting colleague. Specifically, the Disclosure 
Statute requires that in order to preserve the right to bring an action for 
damages, a candidate’s committee must first “complete and file a Notice 
of Complaint” with the SBOE regarding the nonconforming ad no later 
than three days after the election. N.C. Gen. Stat. § 163-278.39A(f)(1).2 
Our dissenting colleague contends that the Record fails to demonstrate 
that the Committee filed a notice of complaint with the SBOE by the 
Friday following the 2012 election as required by the Disclosure Statute.

We agree with our dissenting colleague that the requirement to file 
a notice of complaint with the SBOE is a statutory “condition prece-
dent” which cannot be waived; that is, by the terms of the Disclosure 
Statute, it was a condition precedent to bringing this matter that Mr. 
Forest’s Committee first have lodged a complaint with the SBOE 
regarding EMPAC’s ad by the Friday following the election. See Bolick 
v. American Barmag Corp., 306 N.C. 364, 368-69, 293 S.E.2d 415, 419 
(1982). However, we disagree with our dissenting colleague that the 
Record lacks sufficient evidence to create an issue of fact that the 
Committee satisfied this condition precedent. Specifically, the Record 
contains a verified Complaint3 in which the Committee alleges that it 
indeed sent a notice of complaint regarding EMPAC’s nonconforming ad 
to the SBOE before the election, in late October 2012. Additionally, the 
Record contains a copy of this notice of complaint, which was attached 
as an exhibit to the verified Complaint. This notice of complaint is dated 
26 October 2012, it states that it is being filed that same day, and it too is 
verified. There was no other evidence before the trial court at the sum-
mary judgment hearing concerning this issue; EMPAC never raised the 
issue at summary judgment nor has EMPAC raised the issue in its brief 
on appeal. Accordingly, we conclude that the Record shows that the 
Committee met its burden at summary judgment of presenting evidence 
that it timely filed a notice of complaint with the SBOE.

We note the dissent’s argument concerning the lack of a file stamp 
of the SBOE on the copy of the notice of complaint contained in the 

2. The Disclosure Statute also requires a complaining candidate to bring the action 
within ninety (90) days of the election. Here, there is no dispute that Mr. Forest’s commit-
tee brought action on 28 December 2012, well within ninety (90) days of the election. That 
action was dismissed pursuant to Rule 41; however, this present action was commenced 
within the time required in Rule 41.

3. The Committee’s Complaint was verified by Mr. Forest.
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Record. We disagree with the dissent that this lack of a file stamp is fatal 
to the Committee’s claim. First, the lack of a file stamp does not bear 
on our appellate jurisdiction; and therefore, Crowell v. State, 328 N.C. 
563 (1991) and McKinney v. Duncan, ___ N.C. App. ___, ___, 808 S.E.2d 
509, 512 (2017), cited in the dissent, are inapposite. It is clear from the 
Record that our Court has appellate jurisdiction to consider the trial 
court’s summary judgment.

Secondly, the lack of a file stamp was not fatal to the superior court’s 
jurisdiction. Though the Committee bears the burden to show that it 
filed a notice of complaint with the SBOE within three days of the 2012 
election, we note that providing a filed stamped copy of the notice is 
not the only way in which the Committee may meet its burden. Indeed, 
even the cases cited by our dissenting colleague, State v. High, 230 N.C. 
App. 330, 750 S.E.2d 9 (2013) and State v. Moore, 148 N.C. App 568, 559 
S.E.2d 565 (2002), suggest that producing a file-stamped copy is not the 
only means to meet the burden of showing that a document was filed. 
These cases stand for the proposition that a trial court lacks jurisdic-
tion to revoke a criminal defendant’s probation based on a probation 
violation report which was not filed prior to the expiration of the defen-
dant’s probation period. In each case, we held that the State failed to 
meet its burden to show that the probation violation report was filed 
prior to the expiration of the defendant’s probation period. However, we 
recognized that presenting a filed-stamped copy was not the only way 
which the State could have met its burden. For instance, in High, we 
vacated the trial court’s order because “the [violation] reports were not 
filed stamped, nor [was] there any other evidence in the record indicat-
ing that the reports were actually filed within the period of probation.” 
High, 230 N.C. App. at 336, 750 S.E.2d at 14 (emphasis added). And in 
Moore, we vacated the trial court’s order, stating that “[i]n the absence 
of a filed stamped motion or any other evidence of the motion’s timely 
filing[,] the trial court is without jurisdiction.” Moore, 148 N.C. App. 570, 
559 S.E.2d at 566 (emphasis added). But in the matter before us, though 
the copy of the notice of complaint in the Record lacks the file stamp 
of the SBOE, the Record does contain other evidence showing that the 
notice of complaint was timely filed with the SBOE, as outlined above.

III.  Analysis

We now turn to the arguments raised by the parties in their appellate 
briefs. In this matter, the trial court granted summary judgment in favor 
of EMPAC on the Committee’s claim for statutory damages, conclud-
ing that “in the absence of any forecast of actual demonstrable dam-
ages [suffered by Mr. Forest], the statute at issue is unconstitutional 
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as applied.” In essence, the trial court did not declare the Disclosure 
Statute unconstitutional per se, but rather held that Mr. Forest lacked 
standing to seek damages under the Statute since he did not suffer any 
actual damages, apparently because he won the election.

On appeal, the Committee contends that the trial court erred in its 
ruling. EMPAC argues that the trial court correctly determined that the 
Disclosure Statute is unconstitutional as applied and further argues that 
the Disclosure Statute is unconstitutional on its face. We review these 
constitutional arguments de novo. Forbis v. Neal, 361 N.C. 519, 524, 649 
S.E.2d 382, 385 (2007) (“The standard of review for summary judgment 
is de novo.”); State ex rel. McCrory v. Berger, 368 N.C. 633, 639, 781 
S.E.2d 248, 252 (2016) (“We review constitutional questions de novo.”).

A.  Dan Forest’s Committee Has Standing To Seek Damages.

[2] The trial court essentially concluded that Dan Forest’s Committee 
lacked standing to bring this suit based on the absence of any evidence 
that Mr. Forest suffered any actual damage. That is, because Mr. Forest 
won the 2012 election, he had no standing, in the constitutional sense, to 
seek statutory damages allowed under the Disclosure Statute. However, 
based on controlling precedent, it is clear that Mr. Forest’s Committee 
does have standing: simply because Mr. Forest won his election does not 
mean that he did not suffer an injury sufficient in a constitutional sense 
to confer standing.

The North Carolina Constitution provides in regard to standing  
as follows:

All courts shall be open; every person for an injury done 
him in his lands, goods, person, or reputation shall have 
remedy by due course of law; and right and justice shall be 
administered without favor, denial, or delay.

N.C. Const. art. I, § 18 (emphasis added). According to our Supreme 
Court, “[t]he North Carolina Constitution confers standing on those who 
suffer harm[,]” Mangum v. Raleigh Bd. of Adjustment, 362 N.C. 640, 
642, 669 S.E.2d 279, 281 (2008), and that one must have suffered some 
“injury in fact” to have standing to sue, Dunn v. Pate, 334 N.C. 115, 119, 
431 S.E.2d 178, 181 (1993).

Our Supreme Court has held in a variety of contexts that a party 
has standing to bring suit where a private right has been breached, even 
where the party has not suffered actual damages beyond that fact that 
a breach occurred. The breach itself is an “injury in fact.” For instance, 
one has standing to seek nominal damages “where some legal right has 
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been invaded but no actual loss or substantial injury has been sustained. 
Nominal damages are awarded in recognition of the right and of the 
technical injury resulting from its violation.” Potts v. Howser, 274 N.C. 
49, 61, 161 S.E.2d 737, 747 (1968). A party to a contract has standing 
to bring suit where the other party has breached the contract, even if 
no actual damage is shown. Kirby v. Stokes County, 230 N.C. 619, 627, 
55 S.E.2d 322, 327 (1949). An owner of land has the right to exclusive 
possession of his property and has standing to bring suit against any-
one who trespasses, even where the owner suffers no actual damage; 
the owner’s legal right to exclusive enjoyment of his property has been 
invaded. Hildebrand v. Southern Bell, 219 N.C. 402, 408, 14 S.E.2d 252, 
257 (1941) (holding that a landowner “is entitled to be protected as to 
that which is his without regard to its money value”).

If EMPAC had slandered Mr. Forest in its political ad, Mr. Forest 
would have had standing to seek at least nominal damages for this tort, 
even though he won the election. Wolfe v. Montgomery Ward, 211 N.C. 
295, 296, 189 S.E.2d 772, 772 (1937) (holding that a plaintiff who has 
been slandered has standing to seek nominal damages even where there 
is no evidence that he suffered actual damages).

The private right at issue in the present case was not one that existed 
at common law but rather was one created by our General Assembly in 
the Disclosure Statute to provide an enforcement mechanism. This pri-
vate right is a right expressly conferred by our General Assembly on a 
candidate to participate in an election where sponsors of political ads 
supporting his or her opponent must make themselves known to the 
public in their ads. The General Assembly acted within its authority to 
create a private right not recognized in the common law:

The legislative branch of government is without question 
the policy-making agency of our government, and when 
it elects to legislate in respect to the subject matter of 
any common law rule, the statute supplants the common  
law rule[.]

Rhyne v. K-Mart Corp., 358 N.C. 160, 169, 594 S.E.2d 1, 8 (2004). See also 
Bumpers v. Cmty. Bank, 367 N.C. 81, 88, 747 S.E.2d 220, 226 (2013) (rec-
ognizing our General Assembly’s authority to prohibit unfair and decep-
tive trade practices and to create a private cause of action in favor of a 
class of individuals to enforce this prohibition).

Our Court has held that a party has standing to sue for statutory 
damages without having to demonstrate actual damages where the stat-
ute at issue creates a private cause of action as a mechanism to enforce 



8 IN THE COURT OF APPEALS

COMM. TO ELECT DAN FOREST v. EMPS. POLITICAL ACTION COMM.

[260 N.C. App. 1 (2018)]

the provisions of the statute at issue. See Addison v. Britt, 83 N.C. 
App. 418, 421, 350 S.E.2d 158, 160 (1986) (Chief Judge Eagles, joined 
by future Chief Justice Parker and future Justice Webb, writing that  
“[o]nce a violation of an actionable portion of the [Truth In Lending Act]  
is established, the debtor is entitled to recover statutory damages [and  
that b]ecause the purpose of that section is to encourage private enforce-
ment of the Act, proof of actual damages is unnecessary”).

Concerning the Disclosure Statute at issue here, in 2012, in an opin-
ion joined by Judge (now Justice) Beasley, our Court recognized that by 
enacting the Disclosure Statute in 1999, the General Assembly made the 
policy decision to create disclosure rules in political advertising and to 
enforce those rules through a “private cause of action,” by which can-
didates may seek statutory damages when those rules have been bro-
ken. Friends of Queen v. Hise, 223 N.C. App. 395, 735 S.E.2d 229 (2012) 
(footnote 7). The General Assembly expressly created a private right 
of action for political candidates and their committees to enforce its 
policy decision to require that political television ad sponsors be prop-
erly disclosed. It is equally clear that a candidate suffers an “injury in 
fact” for a breach, even a technical breach, of this right when an ad is run 
in the candidate’s election which runs afoul of the Disclosure Statute. 
This “injury in fact” is a breach of a private right similar to a breach 
of a private right suffered by a party to a contract who has suffered a 
breach by the other party to that contract, or by a landowner whose land 
has been trespassed upon, or by an individual who has been slandered. 
Even though there may not be any other actual damage, like the loss of 
an election; the breach of the private right, itself, constitutes an injury 
which provides standing to seek recourse.4 

We are not to be concerned with the “wisdom or expediency” of 
the Disclosure Statute, but rather we are only concerned with whether 
the General Assembly had the “power” to enact the law. In re Denial, 
307 N.C. 52, 57, 296 S.E.2d 281, 284 (1982). We conclude that the 
General Assembly acted within its authority in 1999 when it enacted  
the Disclosure Statute to require that political ads disclose their spon-
sors and to provide the committee of a political candidate running for 
office with a private cause of action to seek damages against the sponsor 

4. The United States Supreme Court has recently explained that an “injury in fact” 
need not be “tangible” for standing to exist. Spokeo v. Robins, 136 S. Ct. 1540, 1549 (2016). 
Spokeo addressed the issue of standing in the federal context. Our Supreme Court has 
instructed that federal cases may be instructive, though they are not binding, noting that 
“the nuts and bolts of North Carolina standing doctrine are not coincident with federal 
standing doctrine.” Goldston v. State, 361 N.C. 26, 35, 637 S.E.2d 876, 882 (2006).



 IN THE COURT OF APPEALS 9

COMM. TO ELECT DAN FOREST v. EMPS. POLITICAL ACTION COMM.

[260 N.C. App. 1 (2018)]

of a nonconforming ad, just as we conclude that the General Assembly 
acted within its authority in 2013 to repeal the law.

B.  Dan Forest’s Committee May Seek Statutory Damages Without 
Showing Evidence of Actual Damage.

[3] Having concluded that Mr. Forest’s Committee has standing 
to bring this action, we now consider whether the Committee may 
recover the statutory damages provided under the Disclosure Statute 
without presenting any evidence that Mr. Forest suffered any actual 
monetary damages.

The Disclosure Statute provides that a candidate receiving a favor-
able verdict is entitled to statutory damages equal to the “total dollar 
amount” spent by the ad sponsor to air the nonconforming ad. N.C. Gen. 
Stat. § 163-278.39A(f)(2). In this case, while the exact amount EMPAC 
spent on the nonconforming ad has yet to be determined, EMPAC argues 
that any amount of statutory damages would be an unconstitutional “wind-
fall” to Mr. Forest’s Committee, since Mr. Forest won the election. The 
Committee, though, argues that the statutory damages imposed by  
the Disclosure Statute is not unconstitutional “as applied” here even  
if the Committee fails to present evidence of actual quantifiable damages.

We conclude that the General Assembly has the authority to pro-
vide for statutory damages and, therefore, that the Committee may seek 
statutory damages. Specifically, our Court has recognized this authority 
in the context of the Disclosure Statute. See Friends of Queen, supra. 
There are other contexts where an award of statutory damages, without 
a showing of actual damages, has been sustained. See, e.g., Simmons 
v. Kross Lieberman, 228 N.C. App. 425, 431, 746 S.E.2d 311, 315 (2013) 
(holding that a party may recover a civil penalty as provided by statute 
without showing actual damages for violations of our Debt Collection 
Act under Chapter 58); State v. Beckham, 148 N.C. App. 282, 558 S.E.2d 
255 (2002) (holding that an award of statutory damages of $150 under 
N.C. Gen. Stat. § 1-538.2, where actual damages shown was less, was 
civil in nature and appropriate); see also N.C. Gen. Stat. § 25-9-625(e) 
(providing that debtors may recover $500 per violation).5

5. In the federal context, there are a number of situations where a plaintiff may 
recover statutory damage relief without any showing of actual damages: the Copyright Act 
(17 U.S.C. § 504(c)) which allows a plaintiff to recover between $750 and $30,000 for each 
act of infringement instead of actual damages; the Cable Piracy Act (47 U.S.C. § 605(e)) 
which allows a plaintiff to recover between $1,000 and $10,000 in lieu of actual damages; 
the Anti-Cybersquatting Consumer Protection Act (15 U.S.C. § 1125(d)) which allows a 
plaintiff to recover between $1,000 and $100,000 from any person who registers in bad 
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Furthermore, statutory damages which may exceed a plaintiff’s 
actual damages are not unconstitutional unless the statutory damage 
award “prescribed is so severe and oppressive as to be wholly dispropor-
tionate to the offense and obviously unreasonable.” St. Louis v. Williams, 
251 U.S. 63, 66-67 (1919). Our Supreme Court has recognized this prin-
ciple. N.C. School Board v. Moore, 359 N.C. 474, 496-97, 614 S.E.2d 504, 
517-18 (2004) (recognizing the principle that “rough justice, not absolute 
precision, was sufficient in evaluating the amount of [statutory] dam-
ages so long as the amount of the penalty was not severely dispropor-
tionate [to the actual damages]”).

Therefore, we conclude that the Committee need not put forth evi-
dence of actual damages in order to seek statutory damages. Such is 
not required in other contexts where statutory damages are allowed. 
However, we recognize that there may be situations where an award 
of statutory damages might be unconstitutionally excessive and would 
need to be reduced. For example, if a political action committee spent 
$1 million running an ad which did not feature the picture of the dis-
closing individual until a second after the disclosure statement com-
menced (where the Disclosure Statute requires the picture be displayed 
“throughout the duration of the disclosure statement”), an award of  
$1 million might be deemed unconstitutionally excessive. Such an award 
may be viewed as “oppressive” and “wholly disproportionate” to such  
a minor technical violation, and it might be appropriate to reduce  
such award.

But, here, it could be argued that EMPAC’s violation was more sub-
stantial. Specifically, it is possible that having Dana Cope, a then-popular 
executive director of EMPAC’s affiliate entity, SEANC, shown as the dis-
closing individual may have given the ad a level of gravitas that it would 
not have enjoyed if an unknown officer of EMPAC had been depicted. 
We conclude, however, that it is premature to decide whether the statu-
tory damages allowed under the Disclosure Statute would be unconsti-
tutionally excessive in this case, as the amount of statutory damages, if 
any, has yet to be determined.

C.  The Disclosure Statute is Facially Constitutional. 
(First Amendment Challenge)

[4] EMPAC argues, as an alternate legal ground to support the trial court’s 
summary judgment, that the Disclosure Statute is unconstitutional on 

faith a domain name that is confusingly similar to the plaintiff’s distinctive mark; and the 
Fair Debt Collection Practices Act of 1978 (15 U.S.C. § 1692k(a) which allows plaintiffs 
to recover from debt collectors as much as $1,000 per violation of the Act’s requirements.
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its face. Specifically, EMPAC contends that the Disclosure Statute con-
stitutes a content-based restriction on speech, in violation of the First 
Amendment, because it requires that political ads contain a disclosure, 
while not requiring other forms of advertisement to contain a disclo-
sure. We must disagree. Specifically, the United States Supreme Court 
has expressly held that a law requiring a disclaimer or a disclosure iden-
tifying the sponsor of a political ad is not a content-based restriction 
on speech requiring strict scrutiny review. Citizens United v. FEC, 558 
U.S. 310, 366 (2010) (“Disclaimer and disclosure requirements . . . ‘do 
not prevent anyone from speaking.’ ”) (quoting McConnell v. FEC, 540 
U.S. 93, 201 (2003)). Rather, the Court held that such laws limit only 
the manner of speech and are, therefore, subject only to “exacting  
scrutiny” review. Citizens United, 558 U.S. at 366. And we are bound by 
that determination.

To survive “exacting scrutiny” review, which is generally considered 
to be synonymous with “intermediate scrutiny” review, the law “need 
not [provide] the least restrictive or least intrusive means” of reaching 
a government objective. Ward v. Rock Against Racism, 491 U.S. 781, 
784 (1989). Rather, there need only be a “substantial relation” between 
the law and a “sufficiently important” governmental interest. Citizens 
United, 558 U.S. at 366-67.

In Citizens United, the Court found that a law requiring disclosures 
in political advertising can survive “exacting scrutiny” review “based on 
a governmental interest in ‘provid[ing] the electorate with information’ 
about the sources of election-related spending,” Id. at 367, and that such 
disclosures “permit[] citizens and shareholders to react to the speech 
of corporate entities in a proper way, [which] enables the electorate to 
make informed decisions and give proper weight to different speakers 
and messages,” Id. at 371.

The Disclosure Statute here, requiring a sponsor’s CEO or treasurer 
read a short disclaimer while his or her picture is displayed, is similar 
to and not any more onerous than the statute sustained by the United 
States Supreme Court in Citizens United, a statute which required that 
political ads contain a disclosure statement which:

[M]ust be made in a “clearly spoken manner,” and dis-
played on the screen in a “clearly readable manner” for 
at least four seconds. It must state that the communica-
tion “is not authorized by any candidate or candidate’s 
committee”; it must also display the name and address 
(or Web site address) of the person or group that funded  
the advertisement.
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Id. at 366. EMPAC’s argument concerning the facial validity of the 
Disclosure Statute is, therefore, overruled.

IV.  Conclusion

This matter involves the partisan political process. And there is 
an element of political irony; a Republican invoking a law passed by 
a Democratic-controlled General Assembly and later repealed by a 
Republican-controlled General Assembly. However, our job is not to 
consider the politics of the parties involved. Rather, our job is simply  
to apply the law, irrespective of politics.

Applying the law, we must conclude that our General Assembly 
acted within its authority in 1999 when it enacted the Disclosure Statute, 
creating a private cause of action in favor of political candidates against 
the sponsors of political ads who fail to properly disclose their identity, 
just as the General Assembly acted within its authority when it took 
away this statutory right in 2013. Therefore, we must conclude that the 
trial court erred in granting summary judgment in favor of EMPAC. We 
reverse the order of the trial court and remand the matter for further 
proceedings consistent with this opinion. In so ordering, we note that 
whether the Disclosure Statute is unconstitutional as applied because 
the amount of statutory damages allowed thereunder is unconstitution-
ally excessive is not before us since the amount of statutory damages 
has yet to be determined in this case.

REVERSED AND REMANDED.

Judge CALABRIA concurs.

Chief Judge McGEE dissents.

McGEE, Chief Judge, dissenting.

Because I believe this Court lacks subject matter jurisdiction over 
the appeal, I respectfully dissent. This Court lacks jurisdiction to con-
sider Plaintiff’s appeal for two reasons: (1) Plaintiff has failed to dem-
onstrate that it had standing to initiate this action, and (2) Plaintiff has 
failed to prove that it met a condition precedent required for the trial 
court to obtain subject matter jurisdiction.

I.  Standing

Plaintiff failed in its burden of demonstrating that it had standing 
to bring the present action. Because I believe the necessary elements of 
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standing, as set forth in the appellate opinions of this State, are based on 
rights and protections guaranteed by the North Carolina Constitution, I 
do not believe the General Assembly is empowered to confer standing 
on plaintiffs that have not alleged any actual harm. 

The majority opinion repeatedly states its assumption that the trial 
court based its ruling on a determination that “because Dan Forest won 
his election . . . he did not suffer an injury sufficient in a constitutional 
sense to confer standing.” However, the trial court did not reference the 
outcome of the election anywhere in its order – it simply stated that 
“Plaintiff has failed to allege any forecast of damage other than specula-
tive damage.” More importantly, the reasoning of the trial court is not 
relevant to our standing review. My analysis is based solely upon the alle-
gations in Plaintiff’s 9 March 2016 Complaint (“Plaintiff’s Complaint”). 

“No person shall be . . . in any manner deprived of his . . . property, 
but by the law of the land.” N.C. Const. art. I, § 19. “[U]nder the law of the 
land clause of the State Constitution a judgment of a court cannot bind 
a person unless he is brought before the court in some way sanctioned 
by law[.]” Eason v. Spence, 232 N.C. 579, 586, 61 S.E.2d 717, 722 (1950) 
(citations omitted). “All courts shall be open; every person for an injury 
done him in his lands, goods, person, or reputation shall have remedy 
by due course of law[.]” N.C. Const. art. I, § 18. “As a general matter, 
the North Carolina Constitution confers standing on those who suffer 
harm[.]” Willowmere Cmty. Ass’n v. City of Charlotte, __ N.C. __, __, 
809 S.E.2d 558, 561 (2018) (quoting art. I, § 18 and Mangum v. Raleigh 
Bd. of Adjust., 362 N.C. 640, 642, 669 S.E.2d 279, 281 (2008)) (empha-
sis added). Therefore, the North Carolina Constitution does not confer 
standing on those who have not suffered harm. Id. 

In order to establish standing to bring this action based on viola-
tions of N.C. Gen. Stat. § 163-278.39A, Plaintiff was required to meet 
two separate burdens: (1) prove that it was a party authorized to bring 
the action pursuant to the requirements of the statute itself, see, e.g., 
Applewood Props., LLC v. New S. Props., LLC, 366 N.C. 518, 522–24, 
742 S.E.2d 776, 779-80 (2013), and (2) prove that it met the general con-
stitutional standing requirements as determined by our appellate courts. 
See, e.g., Carcano v. JBSS, LLC, 200 N.C. App. 162, 175, 684 S.E.2d 41, 
52 (2009); Coker v. DaimlerChrysler Corp., 172 N.C. App. 386, 390–91, 
617 S.E.2d 306, 310 (2005), aff’d per curiam, 360 N.C. 398, 627 S.E.2d 461 
(2006). “Since standing is a jurisdictional requirement, the party seek-
ing to bring [its] claim before the court must include allegations which 
demonstrate why [it] has standing in the particular case[.]” Cherry  
v. Wiesner, __ N.C. App. __, __, 781 S.E.2d 871, 877, disc. review denied, 
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369 N.C. 33, 792 S.E.2d 779 (2016) (citations omitted). The allegations in 
Plaintiff’s complaint were sufficient to meet Plaintiff’s first burden, but 
insufficient to meet its second.

North Carolina courts are not constitutionally bound by the standing 
jurisprudence established by the United States Supreme Court. See, e.g., 
Cedar Greene, LLC v. City of Charlotte, 222 N.C. App. 1, 17, 731 S.E.2d 
193, 204–05 (2012), rev’d, 366 N.C. 504, 739 S.E.2d 553 (2013) (adopting 
Court of Appeals dissent in appeal from declaratory action challenging 
constitutionality of a statute); but see Dunn v. Pate, 334 N.C. 115, 119, 
431 S.E.2d 178, 181 (1993) (citation omitted) (Our Supreme Court, in 
determining the issue of standing in a constitutional challenge to a stat-
ute, stated: “The [Court of Appeals] correctly stated that the petitioner 
‘must allege she has sustained an “injury in fact” as a direct result of 
the statute to have standing.’ ”). However, since at least the 1960s, our 
courts, both trial and appellate, have applied requirements established 
by the United States Supreme Court to the standing jurisprudence of 
this State. See, e.g., id.; River Birch Assocs. v. City of Raleigh, 326 N.C. 
100, 129, 388 S.E.2d 538, 555 (1990); Stanley v. Dept. Conservation  
& Development, 284 N.C. 15, 28, 199 S.E.2d 641, 650 (1973). 

When this Court or our Supreme Court adopts a standard from 
another jurisdiction and applies that standard in order to decide an 
issue before it, that standard becomes part of the holding, and part of 
the law of this State. Therefore, though standing requirements set by the 
United States Supreme Court are not inherently binding on this Court, 
they become binding once adopted and applied by our appellate courts 
in order to decide an issue. Both this Court and our Supreme Court have 
adopted and applied federal standing requirements for decades, and this 
Court is bound by those adopted standards as much as it is bound by 
the common law standards that developed independently in this State.1 

When discussing the underlying requirements for demonstrating 
standing in regular civil actions, this Court has repeatedly held that

[t]he irreducible constitutional minimum of standing [is]: 
(1) “injury in fact” – an invasion of a legally protected inter-
est that is (a) concrete and particularized and (b) actual or 

1. I refer only to standards found in opinions with precedential value, and to those 
standards that constitute holdings in that the application of the standard was “necessary 
to the decision.” See Trustees of Rowan Tech. v. Hammond Assoc., 313 N.C. 230, 242, 328 
S.E.2d 274, 281 (1985) (citations omitted) (distinguishing holdings from obiter dictum by 
stating: “Language in an opinion not necessary to the decision is obiter dictum and later 
decisions are not bound thereby.”).
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imminent, not conjectural or hypothetical; (2) the injury is 
fairly traceable to the challenged action of the defendant; 
and (3) it is likely, as opposed to merely speculative, that 
the injury will be redressed by a favorable decision.

Teague v. Bayer AG, 195 N.C. App. 18, 22, 671 S.E.2d 550, 554 (2009) 
(citations and quotation marks omitted). Because federal constitutional 
standards do not dictate standing requirements in North Carolina, the 
“irreducible constitutional minimum” discussed in Teague and other 
opinions must logically refer to the minimum requirements of the North 
Carolina Constitution. See N.C. Const. art. I, § 18; Willowmere, __ N.C. 
at __, 809 S.E.2d at 561. Our Supreme Court has recognized “injury in 
fact” as a required element of standing in opinions filed both prior and 
subsequent to Cedar Greene. See Hart v. State, 368 N.C. 122, 140, 774 
S.E.2d 281, 293–94 (2015); Empire Power Co. v. N.C. Dept. of E.H.N.R., 
337 N.C. 569, 590, 447 S.E.2d 768, 780–81 (1994). 

A recent United States Supreme Court opinion, Spokeo, Inc.  
v. Robins, __ U.S. __, 194 L. Ed. 2d 635 (2016), addressed the issue pres-
ently before us – whether standing can be created by statute for plain-
tiffs that cannot meet the general constitutional standing requirements. 
In Spokeo, the Court held that the plaintiff’s burden to prove injury-
in-fact cannot be abolished by statute. Id. at __, 194 L. Ed. 2d at 646 
(citations omitted). The Court held: “Injury in fact is a constitutional 
requirement, and ‘[i]t is settled that Congress cannot erase Article III’s 
standing requirements by statutorily granting the right to sue to a plain-
tiff who would not otherwise have standing.’ ” Id. at __, 194 L. Ed. 2d 
at 643-44. The injury-in-fact standard applied in Spokeo is the same that 
this Court applies: “ ‘To establish injury in fact, a plaintiff must show 
that he or she suffered ‘an invasion of a legally protected interest’ that is 
‘concrete and particularized’ and ‘actual or imminent, not conjectural or 
hypothetical.’ ” Spokeo, __ U.S. at __, 194 L. Ed. 2d at 644 (citation omit-
ted). “For an injury to be ‘particularized,’ it ‘must affect the plaintiff in a 
personal and individual way.’ ” Id. (citations omitted). “Particularization 
is necessary to establish injury in fact, but it is not sufficient. An injury in 
fact must also be ‘concrete.’ ” Id. “A ‘concrete’ injury must be ‘de facto’; 
that is, it must actually exist. When we have used the adjective ‘con-
crete,’ we have meant to convey the usual meaning of the term – ‘real,’ 
and not ‘abstract.’ ” Id. at __, 194 L. Ed. 2d at 644-45 (citations omitted); 
compare Teague, 195 N.C. App. at 22, 671 S.E.2d at 554. The “de facto” 
requirement is also recognized by this Court. See Coker, 172 N.C. App. at 
391–92, 617 S.E.2d at 310 (citations omitted) (emphasis removed) (defin-
ing “injury in fact” as an injury that is “concrete and particularized and 



16 IN THE COURT OF APPEALS

COMM. TO ELECT DAN FOREST v. EMPS. POLITICAL ACTION COMM.

[260 N.C. App. 1 (2018)]

. . . actual or imminent, not conjectural or hypothetical[,]” “distinct and 
palpable” and not “abstract”).

In Spokeo, the Court recognized that “the violation of a procedural 
right granted by statute can be sufficient in some circumstances to 
constitute injury in fact[,]” Spokeo, __ U.S. at __, 194 L. Ed. 2d at 646 
(emphasis added), but that “does not mean that a plaintiff automati-
cally satisfies the injury-in-fact requirement whenever a statute grants 
a person a statutory right and purports to authorize that person to sue 
to vindicate that right.” Id. at __, 194 L. Ed. 2d at 645. The Court held 
that because the Ninth Circuit failed to consider whether violation of 
the specific procedures alleged in Robins’ complaint constituted a suf-
ficiently concrete harm, remand was required.

On the one hand, Congress plainly sought to curb the dis-
semination of false information by adopting procedures 
designed to decrease that risk. On the other hand, Robins 
cannot satisfy the demands of Article III by alleging a bare 
procedural violation [because] violation of . . . FCRA’s 
procedural requirements may result in no harm. 

Id. at __, 194 L. Ed. 2d at 646 (emphasis added). The Court held that 
the relevant analysis was “whether the particular procedural violations 
alleged in this case entail a degree of risk sufficient to meet the 
concreteness requirement.” Id. (emphasis added). Stated differently: 

[A]n alleged procedural violation can by itself manifest 
concrete injury where Congress conferred the procedural 
right to protect a plaintiff’s concrete interests and where 
the procedural violation presents a “risk of real harm” 
to that concrete interest. But even where Congress has 
accorded procedural rights to protect a concrete interest, 
a plaintiff may fail to demonstrate concrete injury where 
violation of the procedure at issue presents no material 
risk of harm to that underlying interest.

Strubel v. Comenity Bank, 842 F.3d 181, 190 (2d Cir. 2016) (citing and 
paraphrasing Spokeo). In the wake of Spokeo, multiple federal jurisdic-
tions have held that minor or technical violations of statutes do not sat-
isfy the injury-in-fact requirement. See, e.g., Dreher v. Experian Info. 
Sols., Inc., 856 F.3d 337, 346 (4th Cir. 2017) (“As Spokeo demonstrated, a 
statutory violation absent a concrete and adverse effect does not confer 
standing.”); Kleg v. SP Plus Corp., 2018 WL 1807012 (N.D. Ga. Mar. 5, 
2018) (including thorough review of federal district and circuit courts 
that have found no standing for non-injurious statutory violations).  
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I believe the North Carolina Constitution requires the same level of 
particularization and concreteness with regard to statutory violations.2  
See, e.g., Empire Power, 337 N.C. at 590, 447 S.E.2d at 780–81 (citation 
omitted) (emphasis added) (“the ‘procedural injury’ implicit in the fail-
ure of an agency to prepare an environmental impact statement was 
itself a sufficient ‘injury in fact’ to support standing as an ‘aggrieved 
party’ under former N.C.G.S. § 150A–43, as long as such injury was 
alleged by a plaintiff having sufficient geographical nexus to the site 
of the challenged project that he might be expected to suffer whatever 
environmental consequences the project might have.”).

In the present case, Plaintiff argues, and the majority opinion 
agrees, that allegation of a “bare procedural violation” of N.C.G.S. 
 § 163-278.39A was sufficient to confer standing. Plaintiff contends in its 
reply brief: “In light of [N.C.G.S. § 163-278.39A], the General Assembly 
has declared that a candidate has been injured when an opposing orga-
nization fails to follow advertising disclosure laws. Thus, there is injury 
in fact [in this case.]” Plaintiff further contends that because the General 
Assembly created a private cause of action as the enforcement mecha-
nism for N.C.G.S. § 163-278.39A, the General Assembly eliminated the 
need to show “actual demonstrable damages:” “[W]hen [the General 
Assembly] created [N.C.G.S.] § 163-278.39A (2011), by modifying the 
common law requirement that actual damages must be demonstrable, 
it provided a different way to calculate otherwise incalculable actual 
damages.” To the extent, if any, that Plaintiff is using “damages” to 
mean “injury,” conflating these terms is incorrect. “[T]he term ‘wrong’ 
has a legal signification distinct from ‘damage,’ and is synonymous 
with ‘injuria’ – signifying a legal injury – hence the maxim damnum 
absque injuria, which ‘is used to designate damage which is not occa-
sioned by anything which the law esteems an injury.’ ” Thomason  
v. R. R., 142 N.C. 318, 330, 55 S.E. 205, 209–10 (1906) (citations omit-
ted). It was evidence of injury, not damages, that Plaintiff was required 
to properly plead in order to confer standing.

The General Assembly unquestionably has the authority to supplant 
common law through legislation. However, I do not agree that this State’s 
standing requirements are susceptible to abrogation through legislative 
enactments – they are the minimum constitutional requirements a plain-
tiff must satisfy in order to force a defendant into court. Mangum, 362 
N.C. at 642, 669 S.E.2d at 281-82; see also N.C. Const. art. I, §§ 18 and 19; 

2. In contrast, the majority opinion holds that “even a technical breach” of N.C.G.S. 
§ 163-278.39A constitutes a per se injury in fact.
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N.C. Const. art. IV, § 1 (“The General Assembly shall have no power to 
deprive the judicial department of any power or jurisdiction that right-
fully pertains to it as a co-ordinate department of the government[.]”); 
City of Asheville v. State of N.C., 369 N.C. 80, 88, 794 S.E.2d 759, 766 
(2016) (citations and quotation marks omitted) (“[i]f there is a conflict 
between a statute and the Constitution, this Court must determine the 
rights and liabilities or duties of the litigants before it in accordance with 
the Constitution”). 

I cannot locate any other enactment by the General Assembly that 
has created a private right of action conferring standing on a plaintiff 
without requiring any showing of a particularized and concrete injury 
proximately caused by an act of the defendant. For example, N.C. Gen. 
Stat. § 75-16 (2017) of our Unfair and Deceptive Practices Act specifi-
cally requires an allegation of injury, and this Court has held that a 
plaintiff must allege facts in support of both the standing requirements 
created by the legislation, and the constitutional requirements for stand-
ing. Coker, 172 N.C. App. at 391, 401, 617 S.E.2d at 310, 316, aff’d per 
curiam, 360 N.C. 398, 627 S.E.2d 461. 

In Friends of Queen, this Court recognized the peculiarity of the 
use of a private cause of action as an enforcement mechanism for vio-
lations of N.C.G.S. § 163-278.39A:

The enforcement mechanism chosen by our legislature 
is unique in the world of election law. Many other juris-
dictions have analogous disclosure laws. However, after 
diligent searching, it appears that North Carolina has 
the only statute that provides candidates with a private 
cause of action against their opponents for advertising 
disclosure violations, rather than enforcement through 
government-enforced criminal or civil penalties.

Friends of Joe Sam Queen v. Ralph Hise for N.C. Senate, 223 N.C. App. 
395, 403 n.7, 735 S.E.2d 229, 235 n.7 (twelve citations to statutes from dif-
ferent jurisdictions omitted) (emphasis added). It is this unprecedented 
use in N.C.G.S. § 163-278.39A of a private cause of action to enforce 
what was essentially a public right to information that is responsible 
for the unique standing issue now before us. As suggested by Friends of 
Queen, 223 N.C. App. at 403 n.7, 735 S.E.2d at 235 n.7, it is the State, not 
private entities, that has the superior interest in enforcing public rights, 
and the inherent standing to do so. 

I do not agree that N.C.G.S. § 163-278.39A was enacted to create or 
enforce “a political candidate’s right to participate in a campaign where 
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sponsors of political ads supporting his or her opponent must make 
themselves known to the public in their ads.” The majority opinion suggests 
that N.C.G.S. § 163-278.39A was intended to create a private, rather than 
public, right. If this were true, it would represent a complete break with 
the traditional state interests motivating the enactment of disclosure 
statutes, and would raise concerning constitutional questions. Political 
disclosure laws have been enacted, and constitutionally justified, as 
a means to enforce the public’s right to access relevant information 
concerning political candidates. In fact, it is this governmental interest 
in ensuring an informed electorate that serves to provide constitutional 
justification for the coincident invasion of First Amendment rights 
associated with political disclosure statutes:

In this case, the state interest at stake is that of “provid[ing] 
the electorate with information as to where political cam-
paign money comes from and how it is spent.” Buckley, 
424 U.S. at 66, 96 S.Ct. 612 (internal quotation marks omit-
ted). This “informational interest” is sufficiently important 
to support disclosure requirements. In Buckley, the Court 
recognized that campaign finance disclosure was a critical 
tool for maintaining transparency in the political market-
place: “In a republic where the people are sovereign, the 
ability of the citizenry to make informed choices among 
candidates for office is essential, for the identities of those 
who are elected will inevitably shape the course that we 
follow as a nation.” Disclosure requirements advance the 
public’s interest in information by “allow[ing] voters to 
place each candidate in the political spectrum more pre-
cisely than is often possible solely on the basis of party 
labels and campaign speeches.” By revealing “the sources 
of a candidate’s financial support,” disclosure laws “alert 
the voter to the interests to which a candidate is most 
likely to be responsive and thus facilitate predictions of 
future performance in office.” 

Ctr. for Individual Freedom v. Madigan, 697 F.3d 464, 477–78 (7th Cir. 
2012) (citations omitted); see also State v. Wright, 206 N.C. App. 239, 
243, 696 S.E.2d 832, 836 (2010) (“the whole purpose of the campaign 
finance laws is to make the information available to the public at all 
times for voters’ review”). It is at least in question whether the majority 
opinion’s stated interpretation of N.C.G.S. § 163-278.39A – that it created 
a private right for the political candidates themselves instead of a public 
right for the electorate – would serve to justify the countervailing First 
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Amendment rights involved. See, generally, Davis v. FEC, 554 U.S. 724, 
744, 171 L. Ed. 2d 737, 754-55 (2008). Although N.C.G.S. § 163-278.39A 
created a private cause of action, that cause of action was created to 
protect a public, not private, right – the right to insure an informed elec-
torate. Under federal standing jurisprudence, “Congress cannot autho-
rize private plaintiffs to enforce public rights in their own names, absent 
some showing that the plaintiff has suffered a concrete harm particular 
to him.” Spokeo, __ U.S. at __, 194 L. Ed. 2d at 650 (Justice Thomas con-
curring).3 I would hold that no less requirement should be applied here. 

The majority opinion holds: “It is . . . clear that a candidate suffers 
an ‘injury in fact’ for a breach, even a technical breach, . . . when an ad 
is run which runs afoul of the Disclosure Statute.” Though “intangible” 
injuries, such as violations of fundamental rights, can confer standing 
to pursue a statutorily created cause of action, it is only those intan-
gible injuries that meet minimum constitutional requirements that 
can do so. Spokeo, __ U.S. at __, 194 L. Ed. 2d at 646. Neither Plaintiff, 
nor the majority opinion, indicates which allegations in Plaintiff’s com-
plaint meet the minimum requirements set forth in Hart, 368 N.C. at 140, 
774 S.E.2d at 293–94, Teague, 195 N.C. App. at 22, 671 S.E.2d at 554, or 
any other appellate opinion of this State. I can identify no allegation  
of any harm in Plaintiff’s complaint that is “de facto,” or otherwise “real, 
and not abstract,” “conjectural or hypothetical.” Coker, 172 N.C. App. 
at 391–92, 617 S.E.2d at 310. Nor can I identify how the alleged viola-
tions constitute a particularized harm that “ ‘affect[s] [P]laintiff in a per-
sonal and individual way.’ ” Spokeo, __ U.S. at __, 194 L. Ed. 2d at 644  
(citation omitted).

There is nothing inherently injurious to Plaintiff that flows from 
Defendant’s alleged violations of N.C.G.S. § 163-278.39A. Plaintiff’s two 
allegations are that Defendant failed to include in its television adver-
tisement “an unobscured, full-screen picture containing the disclosing 
individual, either in photographic form or through the actual appear-
ance of the disclosing individual on camera, . . . featured throughout the 
duration of the disclosure statement[,]” and that the disclosure state-
ment was not “spoken by the chief executive officer or treasurer of the 
political action committee[.]” Plaintiff’s own argument on appeal illus-
trates the “abstract or conjectural or hypothetical” nature of any poten-
tial injury suffered by Plaintiff. Plaintiff states: “It is difficult to prove 

3. For an in depth review of the differing standing requirements attached to “private” 
and “public” rights, see Spokeo, __ U.S. at __, 194 L. Ed. 2d at 647-50.
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whether the offending advertisements closed the electoral gap and led 
to [Plaintiff] being required to hire a legal team to monitor provisional 
vote counting and prepare for the possibility of a recount.” Whether 
the advertisements were in some general sense effective in “closing the 
electoral gap” is, of course, irrelevant. In order to make an argument of 
relevance, Plaintiff would have had to allege that the manner in which 
the alleged violations of N.C.G.S. § 163-278.39A altered the television 
advertisement negatively impacted Plaintiff’s campaign in some tangi-
ble manner, or otherwise resulted in actual injury. However, Plaintiff’s 
complaint failed to allege even this hypothetical injury.

The majority opinion cites Kirby v. Board of Education, 230 N.C. 
619, 55 S.E.2d 322 (1949), Hildebrand v. Telegraph Co., 219 N.C. 402, 
14 S.E.2d 252 (1941), and Wolfe v. Montgomery Ward & Co., 211 N.C. 
295, 189 S.E. 772 (1937), for the proposition that violations of N.C.G.S. 
§ 163-278.39A(3) and (6) constituted injury sufficient to confer stand-
ing, because “a party has standing to bring suit where a private right 
has been breached, even where the party has not suffered actual dam-
ages beyond the fact that a breach occurred.” As argued above, I believe 
N.C.G.S. § 163-278.39A(3) and (6) created public rights, not any private 
rights in Plaintiff (or in Mr. Forest). Further, damages and injury are not 
synonymous, and the well-established common law causes of action at 
issue in Kirby, Hildebrand, and Wolfe – breach of contract, trespass, and 
slander – are in no manner similar to violations of the (then) newly cre-
ated statutory provisions of N.C.G.S. § 163-278.39A. In certain instances, 
an allegation that a defendant committed a particular tort is itself an 
allegation of an injury-in-fact. Spokeo, __ U.S. at __, 194 L. Ed. 2d at 647 
(Justice Thomas concurring) (citations omitted) (“ ‘Private rights’ have 
traditionally included rights of personal security (including security of 
reputation), property rights, and contract rights. In a suit for the vio-
lation of a private right, courts historically presumed that the plaintiff 
suffered a de facto injury merely from having his personal, legal rights 
invaded. Thus, when one man placed his foot on another’s property, the 
property owner needed to show nothing more to establish a traditional 
case or controversy. Many traditional remedies for private-rights causes 
of action – such as for trespass, infringement of intellectual property, 
and unjust enrichment – are not contingent on a plaintiff’s allegation 
of damages beyond the violation of his private legal right.”). Breach of 
contract, trespass, and slander also fall into this category, and when a 
plaintiff proves the tort but fails to prove actual damages, nominal dam-
ages are awarded to acknowledge the injury committed. Hildebrand, 
219 N.C. at 408, 14 S.E.2d at 257 (emphasis added) (“The fact that the 
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injury may be trivial, though material in determining the amount of the 
owner’s damages, does not affect his constitutional rights or the prin-
ciple of law involved. He is entitled to be protected as to that which is his 
without regard to its money value.”). This difference between traditional 
common law private causes of action, and causes of action created by 
statute, has long been recognized and, unlike breach of contract, tres-
pass, or slander, violations of N.C.G.S. § 163-278.39A(3) and (6) could 
not have resulted in per se injury to Plaintiff.

The majority opinion cites Addison v. Britt, 83 N.C. App. 418, 350 
S.E.2d 158 (1986), involving the federal Truth in Lending Act. Addison 
was decided long before Spokeo and, as cited above, multiple federal 
courts have since applied Spokeo to find lack of standing on similar facts. 
Further, this Court expressly declined to address the issue for which the 
majority opinion cites Addison: 

Whether liability attaches to creditors for technical or 
minor violations of the Act is subject to some dispute 
among the various jurisdictions. We need not decide the 
question of whether “technical” violations of the action-
able provisions of section 1638 give rise to creditor liabil-
ity since, in any event, the particular violation we address 
here is not technical in nature.

Id. at 420, 350 S.E.2d at 159 (citation omitted) (emphasis added). 

I disagree with the majority opinion’s contention that footnote 7 of 
Friends of Queen supports a finding of standing in the present case. 
This footnote more accurately recognizes the novelty of the private 
cause of action enforcement mechanism included in N.C.G.S. § 163-
278.39A(f), and thereby anticipated the standing issue now before us. 
Finally, Plaintiff fails to make any argument that “it is likely, as opposed 
to merely speculative, that the [alleged] injury will be redressed by a 
favorable decision.” Teague, 195 N.C. App. at 22, 671 S.E.2d at 554. I can-
not identify an injury, much less how a monetary award could redress 
any “injury” resulting from violations of N.C.G.S. § 163-278.39A(3) or (6). 
Because I would hold that Plaintiff has failed in its burden of proving 
standing, I would dismiss Plaintiff’s appeal. Stanley, 284 N.C. at 28–29, 
199 S.E.2d at 650. 

II.  Condition Precedent

Plaintiff filed the record in this appeal on 2 June 2017. In Plaintiff’s 
Complaint, Plaintiff alleged it had “alerted the State Board of Election[s] 
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[(the ‘Board’)] of [] Defendant’s violation” of N.C.G.S. § 163-278.39A(b)(6),4 
and stated that “[t]he filing of the Notice of Complaint on October 25, 
2012 has preserved [] Plaintiff’s right to bring this action[.]” The Notice 
of Complaint was signed and notarized on 26 October 2012, but it does 
not include a file stamp or any other method by which this Court can 
determine when or if it was actually filed with the Board. We allowed 
amendment of the record on 23 March 2018, but the copy of the Notice 
of Complaint included therein was identical to the copy already in the 
record – lacking a file stamp.

N.C. Gen. Stat. § 163-278.39A(f)(1), which created the cause of 
action, stated:

Any plaintiff candidate in a statewide race in an action 
under this section shall complete and file a Notice of 
Complaint Regarding Failure to Disclose on Television 
or Radio Campaign Advertising with the State Board 
of Elections after the airing of the advertisement but no 
later than the first Friday after the Tuesday on which 
the election occurred. . . . . The timely filing of this notice 
preserves the candidate’s right to bring an action in 
superior court any time within 90 days after the election. 

Id. (emphasis added); see also Friends of Queen, 223 N.C. App. at 400 n. 4, 
735 S.E.2d at 233 n. 4 (“The plaintiff must . . . file the necessary notices 
under § 163–278.39A(f) to preserve the right to bring the action.”). 
The majority opinion agrees that the filing requirement in N.C.G.S.  
§ 163-278.39A(f)(1) constituted a statute of repose, or a jurisdictional 
condition precedent to the initiation of the present action.

Our Supreme Court has discussed the difference between statutes 
of limitations – enforcement of which may be waived – and statutes of 
repose – which are unwaivable conditions precedent to the right to initi-
ate an action:

Generally, a statute of limitations has been recognized as 
a procedural bar to a plaintiff’s action, which “does not 
begin to run until after the cause of action has accrued and 
the plaintiff has a right to maintain a suit.” It also has been 
long recognized that certain time limitations may operate, 
not as procedural bars after an action has accrued, but as 
conditions precedent to the action itself. 

4. The Notice of Complaint references both N.C.G.S. § 163-278.39A(b)(3) and (6), but 
only alleges a violation of N.C.G.S. § 163-278.39A(b)(6).
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Bolick v. American Barmag Corp., 306 N.C. 364, 368–69, 293 S.E.2d 415, 
419 (1982) (citations omitted). Therefore, “the commencement of the 
action within the time [the statute] fixes is an indispensable condition 
of the liability and of the action which it permits. The time element is an 
inherent element of the right so created, and the limitation of the remedy 
is a limitation of the right.” Id. (citation and quotation marks omitted).

Compliance with the “Notice of Complaint” filing requirement was 
jurisdictional and unwaivable, and non-compliance would have served 
to prevent the trial court from exercising jurisdiction. In re T.R.P., 360 
N.C. 588, 590-91, 636 S.E.2d 787, 790 (2006). Absent subject matter juris-
diction at the trail court level, this Court is without jurisdiction to con-
sider the matter on appeal. State v. Earley, 24 N.C. App. 387, 389, 210 
S.E.2d 541, 543 (1975) (“[T]he jurisdiction of the appellate courts on an 
appeal is derivative. If the trial court has no jurisdiction, the appellate 
courts cannot acquire jurisdiction by appeal.”).

The majority opinion relies on the allegations in Plaintiff’s Complaint 
as the sole evidence that the Notice of Complaint was timely filed with 
the Board. The majority opinion’s view is that Plaintiff’s allegation in 
Plaintiff’s Complaint that Plaintiff filed the Notice of Complaint on  
25 October 2012 was self-proving, and no additional record evidence is 
required.  I disagree with the majority opinion’s position that Plaintiff’s 
mere allegation that it had timely filed the Notice of Complaint can 
suffice to meet Plaintiff’s burden of proving jurisdiction. Further, 
Mr. Forest’s signature on the Notice of Complaint was notarized on  
26 October 2012. Plaintiff’s allegation that the Notice of Complaint was 
filed on 25 October 2012, a day before it was signed by Mr. Forest, can-
not be correct and, therefore, should not be relied on to prove a jurisdic-
tional requirement. 

Rule 9 of our Rules of Appellate Procedure requires all record cop-
ies of filed documents to include the file stamp so that this Court can ver-
ify the date of filing. N.C. R. App. P. 9(b)(3). Failure to include a properly 
executed and filed jurisdictionally required document in the record 
generally results in dismissal of an appeal. See Crowell Constructors, 
Inc. v. State ex rel. Cobey, 328 N.C. 563, 563–64, 402 S.E.2d 407, 408 
(1991); McKinney v. Duncan, __ N.C. App. __, __, 808 S.E.2d 509, 512 
(2017) (“The order is devoid of any stamp-file or other marking necessary 
to indicate a filing date, and therefore it was not entered. See Huebner  
v. Triangle Research Collaborative, 193 N.C. App. 420, 422, 667 S.E.2d 
309, 310 (2008) (asserting that a filing date is to be determined by the date 
indicated on the file-stamp); see also Watson, 211 N.C. App. at 373, 712 
S.E.2d at 157 (standing for the proposition that a signed and dated order 
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is insufficient to be considered filed).”);5 State v. High, 230 N.C. App. 
330, 335–37, 750 S.E.2d 9, 13–14 (2013); State v. Moore, 148 N.C. App. 
568, 571, 559 S.E.2d 565, 567 (2001). I agree with the majority opinion 
that including a file-stamped copy of the Notice of Complaint was not the 
only manner in which Plaintiff could have proven the Notice of Complaint 
was timely filed. For instance, an affidavit from the Board averring timely 
filing would likely have served as an adequate substitute. However, I can-
not find any law of this State advocating that Plaintiff’s own allegations 
can serve to meet Plaintiff’s burden to demonstrate that the trial court 
had jurisdiction, and I do not believe that is the law of this State.

Absent evidence of compliance with the N.C.G.S. § 163-278.39A(f)(1) 
Notice of Complaint filing requirement, the record fails to establish 
that the trial court obtained subject matter jurisdiction. See Hargett  
v. Holland, 337 N.C. 651, 654–55, 447 S.E.2d 784, 787 (1994) (citations 
and quotation marks omitted) (“A statute of repose creates an additional 
element of the claim itself which must be satisfied in order for the claim 
to be maintained.”). Absent proof of jurisdiction at the trial court level, 
this Court is without jurisdiction to consider Plaintiff’s appeal. Earley, 
24 N.C. App. at 389, 210 S.E.2d at 543. I would also dismiss Plaintiff’s 
appeal for this reason.

III.  Conclusion

This appeal should be dismissed for lack of subject matter jurisdic-
tion. First, I believe it is ultimately our Supreme Court that determines 
what elements are constitutionally required in order to confer stand-
ing and, in the present case, our constitution requires more than a bare 
allegation of a statutory violation. Plaintiff did not allege any injury to 
itself resulting from the alleged violations of N.C.G.S. § 163-278.39A, and 
I would hold that Plaintiff lacked standing to bring this action. Second, 
by failing to include a file-stamped copy of the Notice of Complaint, or 
other sufficient evidence that the Notice of Complaint was timely filed, 
Plaintiff has failed in its burden of proving it complied with a jurisdic-
tional condition precedent to the filing of this action. 

5. I also disagree with the majority opinion’s statement that “the lack of a file stamp 
does not bear on our appellate jurisdiction” and, therefore, these opinions are “inappo-
site.” If, as I believe based on the evidence in this case, the absence of a file-stamped copy 
of the Notice of Complaint in the record deprived the trial court of jurisdiction, it neces-
sarily deprives this Court of jurisdiction as well, as our jurisdiction is derivative. Shepard  
v. Leonard, 223 N.C. 110, 112, 25 S.E.2d 445, 447 (1943) (“Our jurisdiction is derivative. If 
the Superior Court judge who signed the order was without jurisdiction we have none and 
it has been the consistent policy of this Court, in the absence of motion, to dismiss ex mero 
motu so soon as a defect in jurisdiction is made to appear.”).
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SERAFINO “vINCE” CORDARO, pLAINTIFF 
v.

HARRINgTON BANK, FSB, N/K/A BANK OF NORTH CAROLINA, A NORTH CAROLINA BANK, 
DEFENDANT, AND BANK OF NORTH CAROLINA, THIRD-pARTY pLAINTIFF, 

v.
 DANNY D. gOODWIN D/B/A DANNY gOODWIN AppRAISALS,  

THIRD-pARTY DEFENDANT

No. COA17-1032

Filed 19 June 2018

1. Negligence—construction loan—bank appraisal—justifiable 
reliance by borrower

A borrower failed to properly plead the element of justifiable 
reliance in his claims for negligence and negligent misrepresenta-
tion against a lender by not including allegations that he under-
took his own independent inquiry about the validity of the lender’s 
appraisal prior to taking out a residential construction loan or that 
he was prevented from doing so. 

2. Contracts—construction loan—duty of care
A residential construction loan agreement provision stating that 

an appraisal must account for applicable regulatory requirements 
did not create a duty of care for the lender to ensure the accuracy 
of the appraisal or its compliance with government standards where 
the appraisal was for the sole benefit of the lender, rendering the 
borrower’s claims for breach of contract and breach of implied cov-
enant of good faith and fair dealing subject to dismissal. 

3. Unfair Trade Practices—misrepresentation—reliance—suffi-
ciency of pleadings

A borrower asserting a claim for unfair and deceptive trade 
practices against a lender failed to sufficiently allege that he reason-
ably relied on the appraisal obtained by the lender before entering 
into an agreement for a residential construction loan. 

Appeal by plaintiff from order entered 8 August 2017 by Judge 
Lindsay R. Davis, Jr. in Chatham County Superior Court. Heard in the 
Court of Appeals 7 March 2018.

Sigmon Law, PLLC, by Mark R. Sigmon, for plaintiff-appellant.

Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P, by S. 
Wilson Quick and Reid L. Phillips for defendant-appellee.
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DAVIS, Judge.

In this appeal, we consider the potential liability of a bank for pro-
viding an inaccurate appraisal value to its borrower in connection with a 
residential loan. Serafino “Vince” Cordaro filed this civil action asserting 
claims against Harrington Bank1 (“Harrington”) premised upon theories of 
negligence, negligent misrepresentation, breach of contract, breach of the 
implied covenant of good faith and fair dealing, and unfair and deceptive 
trade practices pursuant to N.C. Gen. Stat. § 75-1.1. Because we conclude 
that Cordaro’s complaint failed to sufficiently plead justifiable reliance 
upon the appraisal information at issue or the existence of a contractual 
duty owed to him by Harrington with regard to the appraisal, we hold 
that the trial court properly granted Harrington’s motion to dismiss.

Factual and Procedural Background

We have summarized the pertinent facts below using Plaintiff’s 
own statements from his complaint, which we treat as true in review-
ing a trial court’s order granting a motion to dismiss. See, e.g., Stein  
v. Asheville City Bd. of Educ., 360 N.C. 321, 325, 626 S.E.2d 263, 266 
(2006) (“When reviewing a complaint dismissed under Rule 12(b)(6), we 
treat a plaintiff’s factual allegations as true.” (citation omitted)).

In 2011, Cordaro purchased a lot in the Governor’s Club subdivi-
sion of Chapel Hill where he intended to build a home. Cordaro paid 
$294,500 for the lot. He hired an architect in May 2012 to design the 
planned residence. His contract with the architect provided that  
the completed house would consist of approximately 3,000 square feet 
and cost approximately $800,000 to build.

I. Loan Application and Construction Appraisal

In November 2012, Cordaro began looking for a lender to pro-
vide him with a construction loan that could later be converted into 
a mortgage once the home was built. He visited Harrington’s website 
and began filling out a loan application online. Prior to completing the 
application, Cordaro called John MacDonald, a loan officer employed 
by Harrington, to discuss the potential loan. During this conversation, 
Cordaro informed MacDonald that if the value contained in Harrington’s 
internal appraisal of the planned home was less than the price he paid 

1. At some point during the time period relevant to this litigation, Harrington Bank 
was acquired by Bank of North Carolina.



28 IN THE COURT OF APPEALS

CORDARO v. HARRINGTON BANK, FSB

[260 N.C. App. 26 (2018)]

for the lot plus the cost of construction then he would not go forward 
with either the loan or the construction of the house.

Following his discussion with MacDonald, Cordaro signed a con-
struction contract with Brightleaf Development Company (“Brightleaf”) 
on 28 November 2012. The contract listed the total cost to build the 
house as $835,359. Cordaro and Brightleaf also verbally agreed that  
if the house was not appraised at a value equal to the cost of the lot plus 
the cost of construction then the home would not be built and the con-
tract would be void.

On 4 December 2012, Cordaro submitted a loan application to 
Harrington seeking a loan of $850,000. In connection with the loan appli-
cation, MacDonald ordered an appraisal through Community Bank Real 
Estate Solutions (“CBRES”), an appraisal management company. Along 
with his request, MacDonald submitted to CBRES Cordaro’s construc-
tion contract, construction drawings, and the lot’s purchase price. An 
appraiser named Danny Goodwin was assigned by CBRES to appraise 
Cordaro’s prospective residence. On 10 December 2012, Goodwin 
appraised the home at a value of $1,150,000.

MacDonald emailed Goodwin’s appraisal (the “Construction 
Appraisal”) to Cordaro on 12 December 2012. An hour after receiv-
ing the Construction Appraisal, Cordaro sent an email to his architect 
informing him of the appraisal amount and asking him to tell Brightleaf 
that construction could begin on the home.

On 19 December 2012, MacDonald emailed Cordaro once again, 
informing him that Harrington’s loan committee had approved his loan 
on the condition that Cordaro put $100,000 in escrow as a cash reserve. 
Cordaro responded later that day, asking why he was being asked to 
provide a cash reserve and inquiring whether this requirement was a 
standard practice of Harrington’s. MacDonald replied that the loan com-
mittee was concerned about the proposed residence’s high cost per 
square foot. Cordaro then asked MacDonald if he should be concerned 
about the value of the house. MacDonald responded that there was no 
reason for concern and told Cordaro that the committee was simply 
being “overly cautious.” Cordaro refused to place $100,000 in escrow 
but instead offered to put down $58,000 in cash. Harrington accepted 
this proposal.

Harrington proceeded to conduct an internal review of the 
Construction Appraisal. On 21 December 2012, MacDonald signed an 
appraisal review form stating his belief that the Construction Appraisal 
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was a reasonable estimate of the value of Cordaro’s home and that it 
complied with applicable regulatory requirements. The review form was 
also signed by a second employee of Harrington on 24 December 2013. 
Both reviews were required under Harrington’s Consumer & Mortgage 
Loan Policy & Product Manual, which provided that every appraisal 
received by Harrington “shall be reviewed for conformity with mini-
mum regulatory requirements” and that appraisals “with transactions in 
excess of $500,000 will receive a secondary review by the Manager of 
Mortgage Lending.”

II. Construction Loan Agreement

On 29 January 2013, Cordaro submitted a second loan application 
that was identical in all respects to the first application except that it 
provided for a decreased loan amount of $777,250. The following day, 
Cordaro signed a contract (the “Construction Loan Agreement”) with 
Harrington. This agreement contained language stating as follows:

Appraisal. If required by Lender, an appraisal shall be pre-
pared for the Property, at Borrower’s expense, which in form 
and substance shall be satisfactory to Lender, in Lender’s sole 
discretion, including applicable regulatory requirements.

Construction began on the house in early 2013. The total acquisition 
and construction cost of the property was ultimately $1,250,000.

III. Mortgage Appraisal

As construction neared completion in late 2013, Cordaro began 
working with MacDonald to refinance his construction loan and receive 
a permanent mortgage loan from Harrington. Unbeknownst to Cordaro, 
Harrington planned to provide him with a mortgage loan and then imme-
diately sell the mortgage to Amerisave Mortgage Company (“Amerisave”).

In January 2014, Harrington ordered a new appraisal of Cordaro’s 
home for purposes of the mortgage loan. An individual named Luther 
Misenheimer was assigned to conduct the new appraisal. On 28 January 
2014, MacDonald emailed Misenheimer a copy of Goodwin’s earlier 
Construction Appraisal, informing Misenheimer that he should “[c]all 
if you need additional info.” Several hours later, MacDonald emailed 
Misenheimer again and stated that “[w]e need a BIG number . . . . . . .”

Misenheimer ultimately declined to perform the appraisal for 
Harrington. The appraisal was then reassigned to Goodwin. Goodwin 
issued his second appraisal (the “Mortgage Appraisal”) on 10 February 
2014, valuing the property at $1,250,000.
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Upon receiving Goodwin’s Mortgage Appraisal, Harrington 
requested that CBRES run the Mortgage Appraisal through the Uniform 
Collateral Data Portal (“UCDP”), a system that performs independent 
automated risk assessments of submitted appraisals. CBRES submit-
ted the Mortgage Appraisal to the UCDP on 11 February 2014, and the 
system flagged ten separate flaws with the appraisal. Among the flaws 
noted were the fact that (1) Goodwin’s valuation of Cordaro’s home was 
“significantly different” than the sale price of a comparable property 
used by Goodwin in arriving at his valuation; and (2) the three compa-
rable properties utilized by Goodwin in conducting his appraisal were 
not similarly situated to Cordaro’s home.

Also in February 2014, Amerisave commissioned an outside company 
called Clear Capital to perform a Collateral Desktop Analysis (“CDA”) of 
the Mortgage Appraisal, which was conducted on 18 February 2014. The 
CDA valued Cordaro’s home at $625,000 — exactly one-half the amount 
of the Mortgage Appraisal. The CDA also highlighted many of the same 
flaws with the Mortgage Appraisal that were noted by the UCDP.

On 18 February 2014, an Amerisave employee emailed MacDonald 
to inform him that Amerisave would not buy the loan from Harrington 
due to the results of the CDA. MacDonald emailed a coworker on  
26 February 2014, stating that “I think [Cordaro’s] loan is dead but I’m 
going to restart with another lender tomorrow.” The other lender that 
MacDonald was referring to in his email was Sierra Pacific Mortgage 
Company (“Sierra Pacific”).

In late February or early March 2014, Cordaro became aware that 
Harrington intended to sell his mortgage loan to another lender such 
that third-party approval would be required in order to fund his loan. 
Nevertheless, Cordaro applied for a new loan from Harrington in the 
proposed amount of $783,000 on 27 February 2014.

Sierra Pacific hired an appraiser named Jan Faulkner to conduct 
an appraisal of Cordaro’s home. On 10 March 2014, Faulkner valued 
the property at $800,000. Following Faulkner’s appraisal, MacDonald 
emailed Cordaro new proposed financing terms that consisted of a 
$600,000 mortgage loan and a $120,000 equity loan. On 21 March 2014, 
MacDonald emailed Cordaro the results of the CDA that had been com-
missioned by Amerisave. In the email, MacDonald stated that “[w]e 
think this appraisal is poor. We fought it and lost.”

In mid-April 2014, Harrington informed Cordaro that it could not 
offer him the permanent mortgage loan of $783,000 for which he had 
applied and could instead only loan him approximately $600,000. In the 
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meantime, the balloon payment on Cordaro’s construction loan was due 
at the end of the month. Cordaro took out a $600,000 loan from Sierra 
Pacific and covered the shortfall between the mortgage loan and the 
amount due on the construction loan balloon payment by selling off sev-
eral of his personal investments. On 18 April 2016, an appraiser commis-
sioned by Cordaro valued his property at $765,000.

IV. Lawsuit

On 18 October 2016, Cordaro filed a complaint against Harrington 
in Chatham County Superior Court alleging claims for negligence, neg-
ligent misrepresentation, breach of contract, breach of the implied 
covenant of good faith and fair dealing, and unfair and deceptive trade 
practices. Harrington filed an answer along with a motion to dismiss pur-
suant to Rule 12(b)(6) of the North Carolina Rules of Civil Procedure on 
26 December 2016. Harrington also filed a third-party complaint against 
Goodwin on 10 February 2017 in which it asserted claims for breach of 
contract, negligent misrepresentation, indemnity, and contribution.

On 8 August 2017, the Honorable Lindsay R. Davis, Jr. entered an 
order granting Harrington’s motion to dismiss Cordaro’s complaint and 
also dismissing Harrington’s third-party complaint against Goodwin as 
moot. Cordaro filed a timely notice of appeal to this Court.

Analysis

Cordaro’s sole argument on appeal is that the trial court erred by 
granting Harrington’s motion to dismiss. He contends that he has alleged 
viable claims for relief based on Harrington’s actions in obtaining an 
appraisal that it should have known contained an inflated valuation of 
his home. He further asserts that Harrington was aware of the fact that 
he was relying upon the result of the appraisal in deciding whether to go 
forward with the construction of the home and to take out the accom-
panying loans. Finally, he contends that MacDonald had a conflict of 
interest in that he was entitled to receive a commission if the loan was 
completed yet Harrington nevertheless improperly allowed him to par-
ticipate in the bank’s internal review of the Construction Appraisal.2 

The standard of review of an order granting a Rule 12(b)(6) 
motion is whether the complaint states a claim for which 
relief can be granted under some legal theory when the 
complaint is liberally construed and all the allegations 

2. Cordaro alleges that MacDonald ultimately received a commission of $5,829 in 
connection with Harrington’s loan to Cordaro.



32 IN THE COURT OF APPEALS

CORDARO v. HARRINGTON BANK, FSB

[260 N.C. App. 26 (2018)]

included therein are taken as true. On appeal, we review 
the pleadings de novo to determine their legal sufficiency 
and to determine whether the trial court’s ruling on the 
motion to dismiss was correct.

Feltman v. City of Wilson, 238 N.C. App. 246, 251, 767 S.E.2d 615, 619 
(2014). “Dismissal is proper when one of the following three conditions 
is satisfied: (1) the complaint on its face reveals that no law supports 
the plaintiff’s claim; (2) the complaint on its face reveals the absence 
of facts sufficient to make a good claim; or (3) the complaint discloses 
some fact that necessarily defeats the plaintiff’s claim.” Podrebarac  
v. Horack, Talley, Pharr, & Lowndes, P.A., 231 N.C. App. 70, 74, 752 
S.E.2d 661, 663 (2013) (citation omitted).

I. Negligence-Based Claims

A. Negligence

[1] We first consider Cordaro’s argument that he successfully stated a 
claim for negligence. He asserts that Harrington owed him a duty of care 
arising under either the North Carolina Secure and Fair Enforcement 
Mortgage Licensing Act3 (the “SAFE Act”) or general common law prin-
ciples of negligence and that Harrington breached this duty by failing 
to properly discover and inform him that the appraisal amount was 
inflated. Cordaro further contends that he “justifiably relied on both 
the Construction Appraisal and [Harrington’s] review and approval 
of that appraisal, including after [Harrington] asked him to put more  
money down.”

The essential elements of any negligence claim are “the existence of 
a legal duty or standard of care owed to the plaintiff by the defendant, 
breach of that duty, and a causal relationship between the breach of 
duty and certain actual injury or loss sustained by the plaintiff.” Harris 
v. Daimler Chrysler Corp., 180 N.C. App. 551, 555, 638 S.E.2d 260, 265 
(2006) (citation and quotation marks omitted). “[T]he first prerequisite 
for recovery of damages for injury by negligence is the existence of a 
legal duty, owed by the defendant to the plaintiff, to use due care. If no 
duty exists, there logically can be neither breach of duty nor liability.” 
Id. (internal citation and quotation marks omitted). Furthermore, “[e]ven 
if a plaintiff can show circumstances giving rise to a duty . . . , absent 
a sufficient allegation and showing of justifiable reliance, a plaintiff’s 
negligence claims fail.” Arnesen v. Rivers Edge Golf Club & Plantation, 
Inc., 368 N.C. 440, 449, 781 S.E.2d 1, 8 (2015) (citation omitted).

3. See N.C. Gen. Stat. § 53-244.010, et seq. (2017).
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As an initial matter, we note that this case does not involve the exis-
tence of a fiduciary duty between Cordaro and Harrington. “A fiduciary 
duty generally arises when one reposes a special confidence in another, 
and the other in equity and good conscience is bound to act in good  
faith and with due regard to the interests of the one reposing confi-
dence.” Id. (citation and quotation marks omitted). Our Supreme Court 
has made clear that “[o]rdinary borrower-lender transactions . . . are con-
sidered arm’s length and do not typically give rise to fiduciary duties.” 
Dallaire v. Bank of Am., N. A., 367 N.C. 363, 368, 760 S.E.2d 263, 266 
(2014) (citation omitted). Moreover, “the law does not typically impose 
upon lenders a duty to put borrowers’ interests ahead of their own.” Id. 
at 368, 760 S.E.2d at 267.

Instead, Cordaro argues that a legal duty existed through the General 
Assembly’s enactment of the SAFE Act. In addition to regulating the 
licensure status of mortgage lenders, the SAFE Act also imposes certain 
duties upon them and prohibits them from taking various specified 
actions in connection with mortgage loans. The Act contains prefatory 
language stating that its primary purpose “is to protect consumers 
seeking mortgage loans and to ensure that the mortgage lending 
industry operates without unfair, deceptive, and fraudulent practices 
on the part of mortgage loan originators.” N.C. Gen. Stat. § 53-244.020 
(2017). Cordaro contends that Harrington violated subsections (1), (8), 
(11), and (14) of N.C. Gen. Stat. § 53-244.111 — one of the statutes that 
comprise the SAFE Act. Those subsections provide, in pertinent part,  
as follows:

[I]t shall be unlawful for any person in the course of any 
residential mortgage loan transaction:

(1) To misrepresent or conceal the material facts or 
make false promises likely to influence, persuade, 
or induce an applicant for a mortgage loan or a 
mortgagor to take a mortgage loan, or to pursue 
a course of misrepresentation through agents  
or otherwise.

. . . . 

(8) To engage in any transaction, practice, or course 
of business that is not in good faith or fair dealing 
or that constitutes a fraud upon any person in con-
nection with the brokering or making or servicing 
of, or purchase or sale of, any mortgage loan.
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. . . .

(11) To improperly influence or attempt to improperly 
influence the development, reporting, result, or 
review of a real estate appraisal sought in connec-
tion with a mortgage loan. . . .

. . . .

(14) To fail to comply with applicable State and federal 
laws and regulations related to mortgage lending 
or mortgage servicing.

N.C. Gen. Stat. § 53-244.111 (2017).

This Court ruled in Guyton v. FM Lending Servs., Inc., 199 N.C. 
App. 30, 681 S.E.2d 465 (2009), that North Carolina’s Mortgage Lending 
Act4 — the predecessor statute to the SAFE Act — could serve as the 
source of a legal duty owed by a lender to a borrower for purposes of a 
negligence claim. Id. at 44, 681 S.E.2d at 476. In that case, the borrowers 
asserted claims for fraud, negligent misrepresentation, and unfair and 
deceptive trade practices against their mortgage lender for failing to dis-
close that their home was located in a flood hazard area. We reversed the 
trial court’s dismissal of the borrowers’ claims, stating that “a legal duty 
of the type claimed by Plaintiffs does exist under the North Carolina 
Mortgage Lending Act.” Id. at 36, 681 S.E.2d at 471.

In reaching this conclusion, we examined various provisions of the 
Act that prohibited certain actions by lenders in connection with mort-
gage loans. Based on the similarities between the Mortgage Lending Act 
and the SAFE Act, Cordaro argues that our holding in Guyton recogniz-
ing the existence of a legal duty under the Mortgage Lending Act applies 
equally to the SAFE Act.

Even assuming — without deciding — that the SAFE Act can serve 
as the source of a legal duty owed by a lender to a borrower in the resi-
dential loan context, Cordaro is still required to have properly alleged 
justifiable reliance upon Harrington’s actions in order to prevail on 
his negligence claim. Cordaro contends that his complaint adequately 
alleged that he justifiably relied upon “both the Construction Appraisal 
and [Harrington’s] review and approval of that appraisal” in signing the 
Construction Loan Agreement on 30 January 2013. We disagree.

4. See N.C. Gen. Stat. § 53-243.01, et seq., repealed by 2009 N.C. Sess. Laws 374,  
sec. 1 (effective 31 July 2009).
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In determining whether Cordaro sufficiently pled justifiable reli-
ance, we find instructive two cases from our appellate courts. Arnesen 
involved nineteen individual investors who decided to invest in undevel-
oped real estate based upon allegedly faulty appraisal information pro-
vided by a bank. Arnesen, 368 N.C. at 441, 781 S.E.2d at 3. The investors 
brought an action against both the bank and its appraisers in which they 
asserted, inter alia, claims for negligence, negligent misrepresentation, 
fraud, and unfair and deceptive trade practices. Id. at 445, 781 S.E.2d 
at 6. In their complaint, the plaintiffs alleged that “they would not have 
purchased [the] real property but for [the] faulty appraisal information 
and that, in any event, the bank should have discovered and disclosed 
the inflated appraised property values to them.” Id. at 441, 781 S.E.2d 
at 3. However, the plaintiffs did not allege that they had reviewed or 
inquired about the appraisal information prior to making the decision to 
purchase or that their decision to buy the property was contingent upon 
the flawed appraisals. Id.

Our Supreme Court held that the bank was entitled to dismissal of all 
claims due to the plaintiffs’ failure to sufficiently allege justifiable reliance. 
The Court explained that “[r]eliance is not reasonable if a plaintiff fails 
to make any independent investigation, or fails to demonstrate he was 
prevented from doing so[.]” Id. at 449, 781 S.E.2d at 8 (internal citations 
and quotation marks omitted). Rather, “to establish justifiable reliance a 
plaintiff must sufficiently allege that he made a reasonable inquiry into 
the misrepresentation and allege that he was denied the opportunity to 
investigate or that he could not have learned the true facts by exercise 
of reasonable diligence.” Id. at 454, 781 S.E.2d at 11 (citation, quotation 
marks, brackets, and ellipsis omitted). Consequently, the Supreme Court 
concluded as follows:

It is undisputed . . . that plaintiffs decided to purchase the 
investment properties without consulting an appraisal. 
Moreover, . . . [p]laintiffs have not alleged that they 
ordered, viewed, or requested appraisal information at 
any time, or that they were prevented from doing so.

Id. at 448, 781 S.E.2d at 7.

In Fazarri v. Infinity Partners, LLC, 235 N.C. App. 233, 762 S.E.2d 
237 (2014), a group of real estate investors brought claims for neg-
ligence and negligent misrepresentation against their lenders. Id. at 
235, 762 S.E.2d at 239. The plaintiffs purchased individual lots as part 
of a real estate development plan that were all identically appraised at 
$500,000 — regardless of the lot’s specific characteristics or location. 
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The plaintiffs alleged that, in actuality, the true value of the lots “ranged 
from $40,000-$81,000.” Id. at 235, 762 S.E.2d at 238. This Court upheld 
the trial court’s grant of summary judgment for the lenders on the ground 
that the plaintiffs “forecast no evidence that they undertook their own 
independent inquiries into the value of the lots (such as obtaining their 
own independent appraisals) or were prevented from doing so.” Id. at 
241, 762 S.E.2d at 242. Therefore, we concluded that the plaintiffs could 
not demonstrate justifiable reliance. Id.

While we are mindful of the fact that we must accept all of Cordaro’s 
allegations as true for purposes of this appeal from the trial court’s  
Rule 12(b)(6) order, his allegations fail to satisfy the requirement 
of justifiable reliance.5 Prior to completing a loan application with 
Harrington, Cordaro had already purchased a lot in the Governor’s Club 
subdivision, hired an architect, and signed a construction contract with 
a builder. Within an hour of receiving the Construction Appraisal from 
MacDonald, Cordaro took steps to inform his builder that construc-
tion could begin on the house. Furthermore, he made no additional 
inquiries to anyone other than MacDonald to confirm the accuracy of 
Goodwin’s Construction Appraisal prior to signing the Construction 
Loan Agreement on 30 January 2013. In short, the allegations in his com-
plaint fail to show that he either engaged in any type of independent 
inquiry as to the validity of the appraisal value or that he was in any way 
prevented from doing so.

Cordaro contends that the present case is distinguishable from 
Arnesen and Fazarri because he — unlike the plaintiffs in those cases 
— has alleged that he actually did rely upon the Construction Appraisal 
in entering into the Construction Loan Agreement. It is true that the 
Arnesen and Fazarri plaintiffs did not allege their decisions to pur-
chase the properties at issue in those cases were contingent upon their 
review of their lenders’ appraisals. Nevertheless, both cases make clear 
that in order to demonstrate justifiable reliance Cordaro was required 
to allege either that he undertook his own independent inquiry regard-
ing the validity of the Construction Appraisal or that he was somehow 
prevented from doing so. For this reason, we hold that the trial court did 
not err in dismissing his negligence claim.6 

5. We note that Arnesen — like the present case — involved an appeal from a trial 
court’s dismissal of a complaint under Rule 12(b)(6).

6. In light of our ruling that Cordaro has failed to plead facts supporting the exis-
tence of justifiable reliance, we need not address Cordaro’s alternative argument that 
Harrington breached a duty it owed to him under common law principles of negligence.
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B. Negligent Misrepresentation

It is well established that “the tort of negligent misrepresentation 
occurs when (1) a party justifiably relies, (2) to his detriment, (3) on 
information prepared without reasonable care, (4) by one who owed the 
relying party a duty of care.” Walker v. Town of Stoneville, 211 N.C. App. 
24, 30, 712 S.E.2d 239, 244 (2011) (citations, quotation marks, and brack-
ets omitted). Having already determined that the allegations in Cordaro’s 
complaint failed to demonstrate justifiable reliance, we likewise hold 
that this same defect bars his negligent misrepresentation claim.

C. Negligent Supervision

In his appellate brief, Cordaro further contends that the trial court 
erred in dismissing his claim against Harrington for negligent supervi-
sion of MacDonald. However, Cordaro did not assert such a claim in his 
complaint. Although North Carolina recognizes the doctrine of notice 
pleading, see Haynie v. Cobb, 207 N.C. App. 143, 148-49, 698 S.E.2d 194, 
198 (2010), a plaintiff is still required to expressly allege in his complaint 
the specific claims for relief that it is asserting against the defendant. See 
Curl v. Am. Multimedia, Inc., 187 N.C. App. 649, 656, 654 S.E.2d 76, 81 
(2007) (“[N]one of the three causes of action proposed by Plaintiffs were 
asserted in their complaint. . . . This Court has long held that issues and 
theories of a case not raised below will not be considered on appeal.” 
(citations, quotation marks, and brackets omitted)). Accordingly, we do 
not consider Cordaro’s arguments as to negligent supervision.

II. Contract-Based Claims

A. Breach of Contract

[2] In addition to asserting claims grounded in negligence, Cordaro’s 
complaint also contains two contract-based claims. Primarily, Cordaro 
contends that Harrington “breached the Construction Loan Agreement 
in failing to ensure that the Construction Appraisal complied with [the 
Uniform Standards of Professional Appraisal Practice] and various other 
state and federal appraisal requirements.”

The elements of a claim for breach of contract are “(1) existence of 
a valid contract and (2) breach of the terms of that contract.” Johnson 
v. Colonial Life & Accident Ins. Co., 173 N.C. App. 365, 369, 618 S.E.2d 
867, 870 (2005) (citation and quotation marks omitted). “[W]here the 
complaint alleges each of these elements, it is error to dismiss a breach 
of contract claim under Rule 12(b)(6).” Woolard v. Davenport, 166 N.C. 
App. 129, 134, 601 S.E.2d 319, 322 (2004) (citation omitted).
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Cordaro’s breach of contract claim is based upon the following pro-
vision contained in the Construction Loan Agreement:

Appraisal. If required by Lender, an appraisal shall be pre-
pared for the Property, at Borrower’s expense, which in form 
and substance shall be satisfactory to Lender, in Lender’s sole 
discretion, including applicable regulatory requirements.

Harrington asserts that this language did not create any contractual 
duty on its part toward Cordaro. We agree.

By the plain terms of this provision of the Construction Loan 
Agreement, the preparation of any appraisal was for the sole benefit of 
Harrington. Moreover, the contractual language further provided that 
any appraisal prepared “shall be satisfactory to Lender, in Lender’s sole 
discretion[.]” This language reinforces the notion that Harrington was 
under no contractual obligation to Cordaro to ensure the accuracy of 
the Construction Appraisal. Rather, any appraisal commissioned by 
Harrington was entirely for its own internal use.7 

For these reasons, we conclude that Cordaro’s breach of contract 
claim fails as a matter of law. Therefore, it was properly dismissed by 
the trial court.

B. Breach of Implied Covenant of Good Faith and Fair Dealing

The invalidity of Cordaro’s breach of contract claim on these facts 
is likewise fatal to his claim for breach of the implied covenant of good 
faith and fair dealing. Under North Carolina law, every contract contains 
“an implied covenant of good faith and fair dealing that neither party 
will do anything which injures the right of the other to receive the ben-
efits of the agreement.” Bicycle Transit Auth. v. Bell, 314 N.C. 219, 228, 
333 S.E.2d 299, 305 (1985) (citation and quotation marks omitted). See 
Maglione v. Aegis Family Health Ctrs., 168 N.C. App. 49, 56, 607 S.E.2d 
286, 291 (2005) (“In addition to its express terms, a contract contains all 
terms that are necessarily implied to effect the intention of the parties 
and which are not in conflict with the express terms.” (citation and quo-
tation marks omitted)).

As a general proposition, where a party’s claim for breach of the 
implied covenant of good faith and fair dealing is based upon the same 

7. Cordaro contends that the phrase “including applicable regulatory requirements” 
supports his argument on this issue. However, while the precise meaning of this phrase 
in the context of this contractual provision is unclear, its inclusion does not alter the fact  
that the document is devoid of language conferring upon Harrington any contractual obli-
gation to Cordaro with respect to appraisals required by the bank.



 IN THE COURT OF APPEALS 39

CORDARO v. HARRINGTON BANK, FSB

[260 N.C. App. 26 (2018)]

acts as its claim for breach of contract, we treat the former claim as “part 
and parcel” of the latter. Murray v. Nationwide Mut. Ins. Co., 123 N.C. 
App. 1, 19, 472 S.E.2d 358, 368 (1996), disc. review denied, 345 N.C. 344, 
483 S.E.2d 172-73 (1997); see Suntrust Bank v. Bryant/Sutphin Props., 
LLC, 222 N.C. App. 821, 833, 732 S.E.2d 594, 603 (“As the jury determined 
that plaintiff did not breach any of its contracts with defendants, it would 
be illogical for this Court to conclude that plaintiff somehow breached 
implied terms of the same contracts.”), disc. review denied, 366 N.C. 
417, 735 S.E.2d 180 (2012).

Here, the basis for Cordaro’s claim that Harrington breached the 
implied covenant of good faith and fair dealing is identical to the basis 
for his breach of contract claim. Therefore, the trial court properly dis-
missed this claim as well.

III. Unfair and Deceptive Trade Practices Claim

[3] Finally, Cordaro argues that the trial court erred in granting 
Harrington’s motion to dismiss his unfair and deceptive trade practices 
claim pursuant to Chapter 75 of the North Carolina General Statutes. 
Once again, we disagree.

N.C. Gen. Stat. § 75-1.1 provides, in relevant part, that “[u]nfair 
methods of competition in or affecting commerce, and unfair or decep-
tive acts or practices in or affecting commerce, are declared unlaw-
ful.” N.C. Gen. Stat. § 75-1.1(a) (2017). It is well established that “[a] 
claim of unfair and deceptive trade practices under section 75-1.1 of the 
North Carolina General Statutes requires proof of three elements: (1) an 
unfair or deceptive act or practice, (2) in or affecting commerce, which 
(3) proximately caused actual injury to the claimant.” Nucor Corp.  
v. Prudential Equity Grp., LLC, 189 N.C. App. 731, 738, 659 S.E.2d 483, 
488 (2008) (citation omitted). Our Supreme Court has held that “a claim 
under section 75-1.1 stemming from an alleged misrepresentation . . . 
require[s] a plaintiff to demonstrate reliance on the misrepresentation in 
order to show the necessary proximate cause.” Bumpers v. Cmty. Bank 
of N. Va., 367 N.C. 81, 88, 747 S.E.2d 220, 226 (2013).

We previously likened such burden of proof to that of the 
detrimental reliance requirement under a fraud claim. In 
making this inquiry we examine the mental state of the 
plaintiff. Two key elements specific to the plaintiff com-
bine to determine detrimental reliance: (1) actual reliance 
and (2) reasonable reliance.

Id. at 89, 747 S.E.2d at 227 (internal citation and quotation marks omitted).
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As discussed above, Cordaro has failed to sufficiently allege that he 
reasonably relied on the Construction Appraisal. Therefore, he cannot 
satisfy the elements of a claim under N.C. Gen. Stat. § 75-1.1. Accordingly, 
the trial court did not err in dismissing this claim.

Conclusion

For the reasons stated above, we affirm the trial court’s 8 August 
2017 order.

AFFIRMED.

Judges STROUD and BERGER concur.

JEFFREY HuNT, pETITIONER 
v.

N.C. DEpARTMENT OF puBLIC SAFETY, RESpONDENT 

No. COA17-1244

Filed 19 June 2018

1. Administrative Law—dismissed State employee—Office  
of Administrative Hearings—subject matter jurisdiction

Where a state agency refused to allow an employee to return 
to work on the ground that he had resigned from his employment, 
refused to consider his grievance denying the alleged resignation, 
and moved to dismiss his petition for a contested case in the Office 
of Administrative Hearings (OAH) based on lack of subject matter 
jurisdiction due to his failure to exhaust the internal agency griev-
ance process and timely file his grievance, the Court of Appeals 
rejected the agency’s argument that OAH lacked subject matter 
jurisdiction over the appeal. Even assuming the employee said “I 
quit” to his unit manager, she had no authority to accept his res-
ignation, so his separation from employment was an involuntary 
discharge rather than a voluntary resignation. The agency failed to 
comply with its statutory duty to send a statement of appeal rights 
to the employee following his involuntary discharge, so the deadline 
for filing a grievance was not triggered. He filed his OAH petition 
within 30 days of the agency’s letter stating its refusal to consider 
his grievance.
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2. Public Officers and Employees—discharge—just cause— 
resignation

An administrative law judge properly determined that a correc-
tion officer’s discharge was not in accord with North Carolina law 
where the agency’s argument consistently hinged on the notion that 
the employee voluntarily resigned and that proposition was rejected 
by the Court of Appeals. The agency did not argue that it had just 
cause to terminate the employee’s employment. 

3. Attorney Fees—administrative hearing—award—separate order
An administrative law judge (ALJ) did not err by awarding attor-

ney fees to a dismissed State employee. The agency did not cite any 
legal authority specifically prohibiting the award of attorney fees in 
a separate order, nor did the agency show that it was prejudiced by 
the ALJ’s failure to allow the agency ten days to reply to the petition 
for attorney fees. 

Appeal by respondent from orders entered 5 April 2017, 17 August 
2017, and 28 August 2017 by Administrative Law Judge Melissa Owens 
Lassiter in the Office of Administrative Hearings. Heard in the Court of 
Appeals 16 May 2018.

Law Offices of Michael C. Byrne, by Michael C. Byrne, for 
petitioner-appellee.

Attorney General Joshua H. Stein, by Assistant Attorney General 
Tamika L. Henderson, for respondent-appellant.

DAVIS, Judge.

In this case, a state agency refused to allow an employee to return 
to work on the ground that he had resigned from his employment. When 
the employee attempted to file a grievance in which he denied that he 
had, in fact, resigned, the agency refused to consider the grievance, and 
the employee filed a petition for a contested case hearing in the North 
Carolina Office of Administrative Hearings (“OAH”). An administrative 
law judge ruled in favor of the employee and ordered that he be rein-
stated to his former position. Because we hold that no legally effective 
resignation occurred and the agency lacked just cause to terminate his 
employment, we affirm.
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Factual and Procedural Background

In November 2016, Jeffrey Hunt was a career status state employee 
who worked for the North Carolina Department of Public Safety (“DPS”) 
as a correctional officer at Scotland Correctional Institution. During 
the summer of 2016, Hunt received two warnings about his tardiness  
and absenteeism.

On 2 November 2016, Hunt’s unit manager, Queen Gerald, asked 
him to report to the prison before his shift began the following day. At  
5:27 p.m. on 3 November 2016, Hunt entered the facility and met with 
Gerald in an administration area room. Gerald informed him that she 
was investigating his alleged absence from work on 18 August 2016 and 
asked him to sign paperwork regarding the absence. Hunt informed 
Gerald that he would not sign documents regarding an absence for 
which he had no recollection. He became upset and walked out of the 
prison through the main door.

Gerald later testified that she heard Hunt say either “I quit” or “I’m 
quitting” as he walked away. Hunt denied making such a statement. 
An individual in the vicinity recalled hearing Hunt state: “I’m tired of  
this s[***].”

Hunt left the prison without “swiping out,” and Gerald informed the 
officer-in-charge that Hunt had resigned. Several minutes later, Hunt 
tried to re-enter the prison to begin working his shift but was denied 
entry by the officer-in-charge.

On 4 November 2016, Hunt attempted to contact Superintendent 
Katy Poole by telephone to discuss his job status but learned that she 
was on vacation. Poole returned to the office on 7 November 2016, 
and an assistant superintendent informed her that Hunt had verbally 
resigned to Gerald.

On 9 November 2016, Poole spoke with Hunt by telephone. Hunt 
inquired whether “he could return to work.” Poole asked him if he 
was rescinding his resignation to which Hunt responded: “Yes.” Poole 
informed him that she had already accepted his verbal resignation and 
that she was unwilling to rescind it based on “his history of pending 
investigations and corrective actions” as well as his behavior toward 
Gerald during the 3 November 2016 incident.

That same day, Hunt received a letter from DPS confirming that he 
had resigned on 3 November 2016. The letter did not contain any infor-
mation about his ability to appeal the separation of his employment. On 
21 November 2016, DPS received a letter from Hunt in which he stated 
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that “at no time during my conversation with Mrs. Gerald (Unit Manager) 
on 11/3/2016 did I give a resignation.”

On 20 January 2017, Hunt submitted a Step 1 grievance letter to DPS’s 
Grievance Intake Office. DPS notified Hunt by letter on 14 February 2017 
that his internal grievance could not be processed by the agency because 
he had resigned from his employment.

On 22 February 2017, Hunt filed a petition for a contested case hear-
ing in OAH. DPS moved to dismiss the petition on 24 March 2017 based 
on lack of subject matter jurisdiction. In its motion, DPS asserted that 
Hunt had “failed to exhaust the internal agency grievance process” and 
“failed to file his grievance within fifteen (15) days of the event pursuant 
to DPS policy.”

On 5 April 2017, Administrative Law Judge Melissa Owens Lassiter 
(the “ALJ”) entered an order denying DPS’s motion to dismiss. A hearing 
was held before the ALJ on 15 June 2017.

On 17 August 2017, the ALJ issued a Final Decision pursuant to N.C. 
Gen. Stat. § 150B-34 in which she determined that Hunt had “never sub-
mitted a verbal statement of resignation to any DPS employee autho-
rized to accept it.” The ALJ concluded that DPS had, therefore, acted 
unlawfully by terminating Hunt’s employment without just cause. The 
ALJ ordered that Hunt be reinstated to the same — or a similar — posi-
tion held by him prior to his separation and that he receive back pay and 
attorneys’ fees.

On 22 August 2017, Hunt filed a petition for attorneys’ fees, which 
the ALJ granted in an order entered 28 August 2017 (the “Attorneys’ 
Fees Order”) awarding him $11,720.00 in attorneys’ fees and $20.00 in 
filing fees. DPS filed a timely notice of appeal as to the 5 April 2017 order, 
the Final Decision, and the Attorneys’ Fees Order.

Analysis

On appeal, DPS contends that the ALJ erred by (1) denying its 
motion to dismiss Hunt’s contested case petition for lack of jurisdic-
tion; (2) concluding that the separation of Hunt from his employment 
resulted from a discharge rather than a voluntary resignation; and (3) 
awarding attorneys’ fees to Hunt. We address each argument in turn.

I. Subject Matter Jurisdiction of OAH

[1] DPS’s first argument is that the ALJ improperly denied DPS’s motion 
to dismiss because OAH did not possess subject matter jurisdiction over 
Hunt’s appeal. DPS contends that jurisdiction was lacking because Hunt 
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failed to properly follow the mandatory grievance procedure required 
under North Carolina law before filing a contested case petition in 
OAH. Hunt, conversely, asserts that because DPS refused to consider 
his grievance the agency made it impossible for him to follow the griev-
ance procedure.

“Our standard of review of a motion to dismiss for lack of [subject 
matter] jurisdiction . . . is de novo.” Brown v. N.C. Dep’t of Pub. Safety, 
__ N.C. App. __, __, 808 S.E.2d 322, 324 (2017) (citation and quotation 
marks omitted), disc. review denied, __ N.C. __, 811 S.E.2d 589 (2018). 
“Under de novo review, the Court considers the matter anew and freely 
substitutes its own judgment for that of the trial court.” Id. at __, 808 
S.E.2d at 324 (citation and quotation marks omitted).

In order to assess DPS’s arguments, it is necessary to review the 
pertinent statutes that apply to these facts. Prior to 2013, the statu-
tory scheme governing personnel actions against State employees was 
known as the State Personnel Act. “In 2013, our General Assembly 
significantly amended and streamlined the procedure governing state 
employee grievances and contested case hearings, applicable to cases 
commencing on or after 21 August 2013.” Harris v. N.C. Dep’t of Pub. 
Safety, __ N.C. App. __, __, 798 S.E.2d 127, 131, aff’d per curiam, __ N.C. 
__, 808 S.E.2d 142 (2017). The revised set of statutes remains codified 
in Chapter 126 of the North Carolina General Statutes but is now called 
“the North Carolina Human Resources Act.”

N.C. Gen. Stat. § 126-35(a) sets out the procedure by which a career 
state employee may appeal disciplinary action taken against him and 
states as follows:

(a) No career State employee subject to the North 
Carolina Human Resources Act shall be discharged, 
suspended, or demoted for disciplinary reasons, except 
for just cause. In cases of such disciplinary action, the 
employee shall, before the action is taken, be furnished 
with a statement in writing setting forth the specific acts 
or omissions that are the reasons for the disciplinary 
action and the employee’s appeal rights. The employee 
shall be permitted 15 days from the date the statement is 
delivered to appeal to the head of the agency through the 
agency grievance procedure for a final agency decision. 
However, an employee may be suspended without warn-
ing for causes relating to personal conduct detrimental 
to State service, pending the giving of written reasons, in 
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order to avoid undue disruption of work or to protect the 
safety of persons or property or for other serious reasons. 
If the employee is not satisfied with the final agency deci-
sion or is unable, within a reasonable period of time, to 
obtain a final agency decision, the employee may appeal 
to the Office of Administrative Hearings. Such appeal 
shall be filed not later than 30 days after receipt of notice 
of the final agency decision. The State Human Resources 
Commission may adopt, subject to the approval of the 
Governor, rules that define just cause.

N.C. Gen. Stat. § 126-35(a) (2017) (emphasis added). “In order for the 
OAH to have jurisdiction over [a] petitioner’s appeal pursuant to N.C. 
Gen. Stat. §[ ] 126-35 . . . , [the] petitioner is required to follow the statu-
tory requirements outlined in Chapter 126 for commencing a contested 
case.” Nailing v. UNC-CH, 117 N.C. App. 318, 324, 451 S.E.2d 351, 355 
(1994) (citation omitted), disc. review denied, 339 N.C. 614, 454 S.E.2d 
255 (1995).

N.C. Gen. Stat. § 126-34.01 establishes a grievance procedure that 
employees are generally required to follow in situations involving a dis-
charge, suspension, or demotion.

Any State employee having a grievance arising out of or due 
to the employee’s employment shall first discuss the prob-
lem or grievance with the employee’s supervisor, unless 
the problem or grievance is with the supervisor. Then the 
employee shall follow the grievance procedure approved 
by the State Human Resources Commission. The proposed 
agency final decision shall not be issued nor become final 
until reviewed and approved by the Office of State Human 
Resources. The agency grievance procedure and Office of 
State Human Resources review shall be completed within 
90 days from the date the grievance is filed.

N.C. Gen. Stat. § 126-34.01 (2017).

“Once a final agency decision is issued, a potential, current, or 
former State employee may appeal an adverse employment action as 
a contested case pursuant to the method provided in N.C. Gen. Stat.  
§ 126-34.02 . . . .” Harris, __ N.C. App. at __, 798 S.E.2d at 131. N.C. Gen. 
Stat. § 126-34.02(a) states, in relevant part, as follows:

(a) Once a final agency decision has been issued in 
accordance with G.S. 126-34.01, an applicant for 
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State employment, a State employee, or former State 
employee may file a contested case in the Office of 
Administrative Hearings under Article 3 of Chapter 
150B of the General Statutes. The contested case must 
be filed within 30 days of receipt of the final agency 
decision. . . . In deciding cases under this section, the 
Office of Administrative Hearings may grant the fol-
lowing relief:

(1) Reinstate any employee to the position from 
which the employee has been removed.

(2) Order the employment, promotion, transfer, or 
salary adjustment of any individual to whom it 
has been wrongfully denied.

(3) Direct other suitable action to correct the abuse 
which may include the requirement of payment 
for any loss of salary which has resulted from the 
improper action of the appointing authority.

An aggrieved party in a contested case under this sec-
tion shall be entitled to judicial review of a final deci-
sion by appeal to the Court of Appeals as provided in  
G.S. 7A-29(a). The procedure for the appeal shall be as 
provided by the rules of appellate procedure. The appeal 
shall be taken within 30 days of receipt of the written 
notice of final decision. A notice of appeal shall be filed 
with the Office of Administrative Hearings and served on 
all parties to the contested case hearing.

N.C. Gen. Stat. § 126-34.02(a) (2017).

This Court recently held that “[w]hile Chapter 126 is silent on the 
issue, Chapter 150B, the Administrative Procedure Act, specifically gov-
erns the scope and standard of this Court’s review of an administrative 
agency’s final decision.” Harris, __ N.C. App. at __, 798 S.E.2d at 132. 
Chapter 150B of the North Carolina General Statutes states, in pertinent 
part, the following:

The court reviewing a final decision may affirm the deci-
sion or remand the case for further proceedings. It may 
also reverse or modify the decision if the substantial rights 
of the petitioners may have been prejudiced because the 
findings, inferences, conclusions, or decisions are:
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(1) In violation of constitutional provisions;

(2) In excess of the statutory authority or jurisdic-
tion of the agency or administrative law judge;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Unsupported by substantial evidence admissible 
under G.S. 150B-29(a), 150B-30, or 150B-31 in view of 
the entire record as submitted; or

(6) Arbitrary, capricious, or an abuse of discretion.

N.C. Gen. Stat. § 150B-51(b) (2017).

Having reviewed the applicable provisions of the Human Resources 
Act, we must next apply them to the facts of the present case. DPS con-
tends that OAH lacked jurisdiction over this action for two reasons. 
First, it argues that N.C. Gen. Stat. § 126-35(a) does not apply to Hunt 
because his employment with DPS ended as a result of his own volun-
tary resignation rather than from a discharge. Second, it contends that 
the Step 1 grievance letter submitted by Hunt was untimely in that he 
was required to submit a grievance within fifteen days of receiving the  
9 November 2016 letter confirming his resignation but did not actually 
do so until 20 January 2017.

Hunt, in turn, asserts that (1) he did not resign and was instead 
effectively discharged from his employment with DPS; and (2) because 
he was never provided by DPS with a statement of his appeal rights, 
the deadline for his filing of a Step 1 grievance was never triggered. 
Furthermore, he argues, his OAH petition for a contested case hearing 
was timely because it was filed within thirty days of DPS’s l4 February 
2017 letter stating its refusal to consider his grievance.

A. Validity of Alleged Resignation

In order to untangle the jurisdictional knot that exists in this case, 
we must first determine whether Hunt resigned or was discharged. This 
is so because the nature of the parties’ respective obligations under the 
Human Resources Act hinges on the answer to this question.

Pursuant to 25 N.C.A.C. 1C.1002,

[a]n employee may terminate his services with the state 
by submitting a resignation to the appointing authority.

25 N.C.A.C. 1C.1002 (2016) (emphasis added).
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The pertinent findings of fact made by the ALJ on this issue stated 
as follows:

7.  Around 5:27 p.m. on November 3, 2016, [Hunt] 
reported to work and entered the facility. He and Ms. 
Gerald met in the lobby of the prison, and then stepped 
into an administration area room. Ms. Gerald informed 
[Hunt] that she was investigating [Hunt]’s alleged absence 
from work on August 18, 2016, and asked [Hunt] to sign 
a disciplinary form about [Hunt]’s alleged absence from 
work on that date. [Hunt] advised Ms. Gerald that he did 
not recall being absent from work on August 18, 2016, and 
he wasn’t going to sign paperwork about an absence for 
which he had no recollection. [Hunt] became upset, and 
loud. [Hunt] stated, “I’m tired of this s[***].” [Hunt] made 
that statement, because he was tired of being accused of 
wrongdoing, was written up recently . . . , and because he 
was upset that he was being investigated for an absence 
from work that occurred three months prior. [Hunt] 
walked through the main door of the prison towards the 
gatehouse as night shift staff gathered in the lobby for  
the night shift line-up.

8. Per Ms. Gerald’s testimony at hearing, [Hunt] 
said either “I quit,” or “I’m quitting,” as he walked out the 
administration area door. . . .

9. In contrast, [Hunt] consistently denied telling 
Ms. Gerald that “I quit” on November 3, 2016, in [Hunt]’s 
November 21, 2016 request for a hearing . . . , his internal 
appeal . . . , and at the contested case hearing.

10. On November 3, 2016, [Hunt] walked out of the 
prison through the gatehouse without swiping out at  
the security check point. Ms. Gerald advised the Officer-
in-Charge, Captain Delgado, that [Hunt] had stated he 
quit, and walked out of the prison facility.

. . . .

14. While Ms. Gerald was a unit manager, she was not 
[Hunt]’s supervisor in any capacity, and did not have the 
authority to accept a resignation from [Hunt], or have the 
authority to terminate a correctional officer’s employment.

. . . .
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17. On November 9, 2016, Superintendent Poole, 
along with Assistant Superintendent Dean Locklear, tele-
phoned [Hunt], and spoke with [Hunt] via the speaker 
phone in Ms. Poole’s office. Poole advised [Hunt] that 
Locklear was present and witnessing the call. Poole 
asked [Hunt] what could she do for him. [Hunt] asked if 
he could return to work. Poole told [Hunt] that she under-
stood that he had verbally informed Ms. Gerald that he 
had quit when she questioned him about an internal inves-
tigation. [Hunt] asked again if he could return to work. 
Poole asked [Hunt] if he was requesting her to rescind 
his resignation, and [Hunt] replied, “Yes.” Poole advised 
[Hunt] that, after reviewing his history of pending inves-
tigations and corrective actions, and based on his behav-
ior toward Ms. Gerald when Gerald questioned him about 
the investigation, she accepted his verbal resignation and 
would not rescind his resignation. . . .

. . . .

19. On November 10, 2016, Ms. Poole completed a 
Correctional Officer Separation Information form show-
ing [Hunt]’s effective date of separation as November 4, 
2016. She wrote the following as the reason and circum-
stances surrounding [Hunt]’s separation:

Verbal Resignation
Spoke with Ofr. Hunt on 11/9/16 accepted his verbal 
resignation. Ofr. Hunt had several . . . allegations of 
misconduct that were being investigated.

. . . .

22. There was no evidence presented at hearing that 
[Hunt] resigned, either verbally or otherwise, to any DPS 
employee who was authorized to accept a resignation 
from [Hunt] on November 3, 2016. Ms. Gerald was the only 
person who testified at hearing that [Hunt] stated he was 
quitting his job. Ms. Gerald was not [Hunt]’s direct super-
visor, did not work with [Hunt], and did not have much 
direct interaction with [Hunt], as Gerald worked the day 
shift, and [Hunt] worked the night shift. In direct contrast, 
[Hunt] denied telling Ms. Gerald, “I quit.” [Hunt] attempted 
to return to the workplace on November 3, 2016 before 
his shift started, but [DPS] refused to allow him to do so  
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per Capt. Delgado’s orders. The fact that [Hunt] knew about 
Capt. Delgado’s orders corroborated [Hunt]’s account that 
he attempted to return to work on November 3, 2016.

23. At hearing, neither Superintendent Poole nor 
Asst. Superintendent Locklear testified that [Hunt] said 
he quit his job during their November 9, 2016 telephone 
conversation. Instead, [Hunt] informed Poole that he 
wanted to go back to work.

. . . .

26. The preponderance of the evidence at hearing 
proved that [DPS] involuntarily separated [Hunt] from 
employment on November 3, 2016, as opposed to a vol-
untary resignation by [Hunt], when Superintendent Poole 
refused to allow [Hunt] to return to work. Ms. Poole admit-
ted that her “acceptance” of [Hunt]’s “resignation” was 
based upon [Hunt]’s pending investigation and past cor-
rective actions, and [Hunt]’s behavior toward Ms. Gerald 
when Gerald questioned him about the investigation. 
By basing her “acceptance” of [Hunt]’s alleged “resigna-
tion” on [Hunt]’s pending investigation and past correc-
tive actions, Ms. Poole’s decision to deny [Hunt] to return 
to work became a disciplinary action against [Hunt]’s 
employment under NCGS 126-35, without first following 
the disciplinary procedures required by Chapter 126 of 
the North Carolina General Statutes. . . .

Based on our review of these findings, it is clear that the ALJ did 
not resolve the factual dispute arising from the testimony of the wit-
nesses as to whether or not Hunt actually stated to Gerald that he was 
quitting. It is the duty of an ALJ as the finder of fact in OAH proceed-
ings to resolve material facts that are in dispute. Harris, __ N.C. App. 
at __, 798 S.E.2d at 137 (“As the sole fact-finder, the ALJ has both the 
duty and prerogative to determine the credibility of the witnesses,  
the weight and sufficiency of their testimony, to draw inferences from the 
facts, and to sift and appraise conflicting and circumstantial evidence.” 
(citation and quotation marks omitted)). We agree, however, with the 
ALJ’s implicit determination that a resolution of this issue was not nec-
essary because even taking as true Gerald’s testimony that Hunt stated 
he was quitting, such a statement would not have amounted to a legally 
effective resignation.
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As noted above, 25 N.C.A.C. 1C.1002 requires that resignations be 
submitted to the “appointing authority.” Our appellate courts have not 
yet had the opportunity to consider the meaning of the term “appoint-
ing authority” as it is used in 25 N.C.A.C. 1C.1002. Moreover, neither the 
North Carolina Administrative Code nor our General Statutes define  
the term.

In construing this term, we must first look to the plain meaning 
of these words. Britt v. N.C. Sheriffs’ Educ. & Training Standards 
Comm’n, 348 N.C. 573, 576, 501 S.E.2d 75, 77 (1998) (“When the language 
of regulations is clear and unambiguous, there is no room for judicial 
construction, and courts must give the regulations their plain meaning.” 
(citation omitted)). “In the absence of a contextual definition, courts 
may look to dictionaries to determine the ordinary meaning of words 
 . . . .” Perkins v. Ark. Trucking Servs., 351 N.C. 634, 638, 528 S.E.2d 902, 
904 (2000) (citation omitted).

The word “appoint” is defined as “to name or select officially for 
an office, position, etc.” Webster’s New World College Dictionary 69 
(4th ed. 2010). “Authority” is defined as “persons, esp[ecially] in gov-
ernment, having the power or right to enforce orders, laws, etc.” Id. at 
95. Thus, on these facts, we deem it appropriate to construe the phrase 
“appointing authority” in 25 N.C.A.C. 1C.1002 as referring to the person 
or persons who have the power to make personnel decisions at Scotland 
Correctional Institution.

Such a definition is consistent with the usage of this term in Title 25 
of the Administrative Code as referring to persons who initiate 
personnel actions against State employees. See, e.g., 25 N.C.A.C. 1J.0604 
(2016) (“Any employee, regardless of occupation, position or profession 
may be warned, demoted, suspended or dismissed by the appointing 
authority.” (emphasis added)).

At the 15 June 2017 hearing, Gerald testified as follows:

[COUNSEL:] . . . Do you have the authority, that you know 
of, to independently hire an employee?

[GERALD:] No, I do not.

[COUNSEL:] Do you have the authority, to your knowl-
edge, to independently fire an employee?

[GERALD:] I do not have that authority either.

. . . .
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[COUNSEL:] . . . As a part of this investigation, were you 
or were you not given the specific authority to accept  
his resignation? 

[GERALD:] No, I was not.

Thus, Gerald’s testimony demonstrates that she lacked the author-
ity to make hiring and firing decisions as to employees at the prison. 
This means that she cannot be deemed to have been the “appoint-
ing authority” pursuant to 25 N.C.A.C. 1C.1002, which — in turn — 
leads to the conclusion that Gerald had no legal authority to accept  
Hunt’s resignation.

Although the parties agree that Poole would qualify as the “appoint-
ing authority” based on her position as superintendent at Scotland 
Correctional Institution, the record is devoid of any indication that Hunt 
ever informed Poole that he wished to resign. Indeed, to the contrary, 
the undisputed testimony was that he told her he wished to continue 
working at the prison during their conversation on 9 November 2016.

Thus, because Gerald had no authority to accept Hunt’s resignation, 
Hunt did not submit a legally effective resignation even if Gerald’s testi-
mony as to the words he used during their 3 November 2016 encounter 
is accepted as true. As a result, Hunt’s separation from employment con-
stituted an involuntary discharge rather than a voluntary resignation.

B. Compliance With Grievance Process

Having determined that Hunt was discharged by DPS, we must still 
address whether — as DPS claims — his appeal to OAH was untimely 
on the ground that his grievance letter was not submitted within fif-
teen days of the 9 November 2016 letter stating that DPS had accepted 
his “resignation.” In response to this argument, Hunt contends that  
(1) the fifteen-day deadline for submission of his grievance was never 
triggered because DPS failed to furnish him with a statement of his 
appeal rights; and (2) he was not required to complete the grievance 
procedure because DPS refused to process his grievance.

As stated above, N.C. Gen. Stat. § 126-35(a) requires that “[i]n 
cases of [discharge], the employee shall, before the action is taken, be 
furnished with a statement in writing setting forth the specific acts 
or omissions that are the reasons for the disciplinary action and the 
employee’s appeal rights.” N.C. Gen. Stat. § 126-35(a). Here, DPS does 
not dispute the fact that it never provided Hunt with a statement of his 
appeal rights. Instead, it sent Hunt a letter stating that his 3 November 
2016 resignation had been accepted by DPS. This letter contained no 
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information regarding his right to appeal that decision. Approximately 
twelve days later, Hunt responded by letter to Poole in which he denied 
ever having resigned. Even after receiving this letter that clearly put 
DPS on notice of Hunt’s disagreement with the notion that he had 
resigned, DPS still did not inform him of his appeal rights.

Thus, DPS failed to comply with its statutory duty under N.C. Gen. 
Stat. § 126-35(a). See, e.g., Nix v. Dep’t of Admin., 106 N.C. App. 664, 668, 
417 S.E.2d 823, 827 (1992) (notification of appeal rights was required 
where petitioner took disability retirement after being told he would 
be terminated because his resignation was not voluntary). Accordingly, 
because no statement of appeal rights was ever sent to Hunt, the fifteen-
day time limit set out in N.C. Gen. Stat. § 126-35(a) for filing a grievance 
was never triggered.

This Court has also refused to find that an employee’s appeal to OAH 
was untimely in cases where the agency failed to send a valid notice 
of appeal rights to the aggrieved employee. See, e.g., Early v. Cty. of 
Durham Dep’t of Soc. Servs., 172 N.C. App. 344, 357, 616 S.E.2d 553, 
562 (2005) (because employee did not receive notice of appeal rights 
as required by statute, petition for contested case hearing was timely 
filed and OAH possessed subject matter jurisdiction over employee’s 
appeal), disc. review improvidently allowed, 361 N.C. 113, 637 S.E.2d 
539 (2006); Gray v. Dep’t of Env’t, Health & Nat. Res., 149 N.C. App. 374, 
379, 560 S.E.2d 394, 398 (2002) (because of incorrect listing of address of 
OAH in statement of appeal rights given to employee, deadline for filing 
petition in OAH was not triggered); Jordan v. N.C. Dep’t of Transp., 140 
N.C. App. 771, 774-75, 538 S.E.2d 623, 625 (2000) (petitioner’s request 
for contested case hearing was timely filed where agency’s statement of 
appeal rights sent to her did not inform her of her right to contest the 
designation of her position as “exempt policymaking,” the procedure for 
contesting the designation, or the time limit for filing an objection to the 
designation), disc. review denied, 353 N.C. 376, 547 S.E.2d 412 (2001).1 

In the present case, Hunt filed his petition in OAH within thirty days 
of the date he received the letter from DPS refusing to process his griev-
ance. Given DPS’s stated refusal to allow Hunt to grieve his discharge, 
Hunt did not have a duty to take any further steps pursuant to the griev-
ance process. Instead, he was justified in filing his petition in OAH at the 

1. While the cases cited above were decided before the General Assembly’s 2013 
statutory amendments, DPS has failed to direct our attention to any provision of the 
amendments that excuses the failure of an agency to provide an employee with an ade-
quate statement of his right to appeal an adverse personnel action.
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time he did so. Accordingly, we reject DPS’s argument that the ALJ erred 
in denying its motion to dismiss for lack of subject matter jurisdiction.

II. Absence of Just Cause

[2] Having determined that Hunt did not resign and that the ALJ properly 
concluded OAH possessed subject matter jurisdiction over his appeal, 
the only remaining question is whether Hunt’s discharge was lawful. N.C. 
Gen. Stat. § 126-35 states that “[n]o career State employee subject to the 
North Carolina Human Resources Act shall be discharged, suspended, 
or demoted for disciplinary reasons, except for just cause.” N.C. Gen. 
Stat. § 126-35(a). In order to discharge a state employee, an agency must 
demonstrate the employee’s “unsatisfactory job performance” or “unac-
ceptable personal conduct.” 25 N.C.A.C. 1J.0604(b) (2016).

Our resolution of this issue requires no analysis at all. Neither at 
the OAH proceeding nor in this appeal has DPS argued that it possessed 
just cause to terminate Hunt’s employment. Instead, its entire argument 
has consistently hinged on the notion that Hunt voluntarily resigned 
— a proposition that we have rejected. Thus, we agree with the ALJ 
that Hunt’s discharge was not in accordance with North Carolina law. 
Accordingly, we affirm the ALJ’s Final Decision.2 

III. Award of Attorneys’ Fees

[3] Finally, DPS argues that the ALJ erred by awarding attorneys’ fees 
to Hunt because the award was issued (1) in a separate order despite the 
legal requirement that the ALJ “dispose of all issues in a final decision;” 
and (2) before the expiration of the ten-day period for DPS to respond 
to Hunt’s petition for fees.

As to its first argument, DPS has failed to cite any legal authority 
specifically prohibiting an ALJ from awarding attorneys’ fees by means 
of a separate order after issuing a final decision on the merits of the 
employee’s appeal. Thus, this argument is overruled.

With regard to DPS’s second argument, it cites 25 N.C.A.C. 3.0115, 
which states, in pertinent part, as follows: “Any application to the 
administrative law judge for an order shall be by motion, which shall be 
in writing unless made during a hearing, and must be filed and served 
upon all parties not less than ten days before the hearing, if any, is to 
be held either on the motion or the merits of the case. The nonmoving 

2. To the extent that DPS’s appellate brief seeks to challenge other findings of fact 
made by the ALJ, none of these additional findings are material to our analysis.
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party shall have ten days from the date of service of the motion to file 
a response.” 26 N.C.A.C. 3.0115 (emphasis added).

In its Final Decision, the ALJ directed Hunt to file a petition for 
attorneys’ fees within ten days. Hunt proceeded to file such a petition 
on 22 August 2017. Six days later, the ALJ issued an order requiring DPS 
to pay $11,720.00 in attorneys’ fees. Even assuming — without deciding 
— that the ALJ should have allowed DPS ten days in which to respond 
to Hunt’s petition, DPS has failed to show that it was prejudiced by the 
ALJ’s failure to do so.

Appellate courts do not set aside verdicts and judgments 
for technical or harmless error. It must appear that the 
error complained of was material and prejudicial, amount-
ing to a denial of some substantial right. The appellant thus 
bears the burden of showing not only that an error was 
committed below, but also that such error was prejudi-
cial—meaning that there was a reasonable possibility that, 
but for the error, the outcome would have been different.

Faucette v. 6303 Carmel Rd., LLC, 242 N.C. App. 267, 274, 775 S.E.2d 
316, 323 (2015) (internal citations and quotation marks omitted).

In its brief, DPS has not asserted that the amount of attorneys’ fees 
awarded was unreasonable or that the fees were not recoverable under 
applicable law. Thus, because DPS has failed to show that it was actually 
harmed by the ALJ’s failure to allow ten days for it to respond to Hunt’s 
petition, we dismiss this argument.

Conclusion

For the reasons stated above, we affirm.

AFFIRMED.

Judges DILLON and INMAN concur.
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IN THE MATTER OF J.D.M.-J., O.M.L.J. 

No. COA17-1328

Filed 19 June 2018

1. Child Abuse, Dependency, and Neglect—neglect—termina-
tion of juvenile proceeding—civil custody action—required 
findings of fact

The trial court erred by failing to make required findings pursu-
ant to N.C.G.S. § 7B-911(c) when it terminated a juvenile proceeding 
and initiated a civil custody action under Chapter 50.

2. Child Custody and Support—placement—out-of-state rela-
tives—Interstate Compact on the Placement of Children 
requirements—interests of children

The trial court erred by awarding custody of minor children 
to their out-of-state aunt and uncle without ensuring that the pro-
visions of the Interstate Compact on the Placement of Children 
(ICPC) had been satisfied through notification from the other state 
that the placement did not appear to be contrary to the interests  
of the children. Where prior decisions were in conflict on this issue, 
the Court of Appeals followed the older line of cases.

3. Child Custody and Support—custody award—relatives—ade-
quate resources and understanding of significance—evidence

The trial court erred by awarding custody of neglected juveniles 
to their relatives without first verifying that the relatives had 
adequate resources to care for the children and understood the legal 
significance of the placement, pursuant to N.C.G.S. § 7B-906.1(j). The 
testimony regarding the relatives’ income did not state the amount 
of the income or whether it was sufficient to care for the children, 
and there was no evidence regarding the relatives’ understanding of 
the legal significance of assuming custody.

4. Child Custody and Support—visitation—children adjudicated 
neglected—statutory findings

The trial court erred by failing to make necessary findings 
concerning a mother’s visitation rights in a permanency planning 
review order pursuant to N.C.G.S. § 7B-905.1(c). While the order did 
address visitation in the event the mother moved to Arizona, where 
the children were placed with relatives, the order failed to provide 
any direction as to the frequency or length of visits in the event the 
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mother did not move to Arizona, and it failed to specify whether 
visits should be supervised or unsupervised.

Appeal by respondent from order entered 25 August 2017 by Judge 
Christy E. Wilhelm in Cabarrus County District Court. Heard in the Court 
of Appeals 31 May 2018.

Hartsell & Williams, PA, by H. Jay White and Austin “Dutch” 
Entwistle III, for petitioner-appellee Cabarrus County Department 
of Human Services.

J. Thomas Diepenbrock for respondent-appellant.

Poyner Spruill LLP, by Caroline P. Mackie, for guardian ad litem.

DAVIS, Judge.

A.M. (“Respondent”) appeals from an order that awarded custody 
of her minor children J.D.M.-J. (“Jacob”)1 and O.M.L.J. (“Opal”) to their 
aunt and uncle in Arizona, terminated the juvenile proceeding, and 
transferred the matter for entry of a civil custody order under Chapter 
50 of the North Carolina General Statutes. On appeal, she argues that the 
trial court failed to (1) comply with the statutory procedure for termi-
nating the proceeding in juvenile court; (2) ensure compliance with the 
Interstate Compact on the Placement of Children (the “ICPC”); (3) verify 
that the custodians possessed adequate resources and understood the 
legal significance of the placement of the children in their custody; and 
(4) comply with statutory requirements in establishing Respondent’s vis-
itation rights. After a thorough review of the record and applicable law, 
we vacate the trial court’s order and remand for further proceedings.

Factual and Procedural Background

Respondent is the mother of Opal and Jacob.2 Opal was born in 
December 2006 and Jacob in September 2008. In December 2014, the 
Cabarrus County Department of Human Services (“DHS”) received a 
report that Respondent had not been properly monitoring Jacob’s blood 
sugar levels in connection with his juvenile diabetes and that the house 
was not clean or safe for the children.

1. Pseudonyms and initials are used throughout this opinion to protect the identities 
of the minor children and for ease of reading.

2. The children’s father is deceased.
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In December 2015 and January 2016, DHS received numer-
ous reports alleging that (1) there was fighting in the home between 
Respondent and her oldest child (“April”)3; (2) Respondent was not 
properly caring for Jacob’s diabetes; (3) Opal was not receiving her 
ADHD medication as prescribed; (4) Jacob was missing school; and (5) 
Opal and Jacob were attending school with inadequate clothes and inat-
tention to personal hygiene.

DHS began providing in-home services to the family in response to 
these reports. In April and May 2016, DHS received new reports stat-
ing that Respondent was providing inadequate care for both children’s 
medical needs, Opal had been disruptive at school, and Opal was being 
physically abused by April at home.

On 20 June 2016, Respondent was hospitalized, and Opal and 
Jacob were staying with a family friend. The friend reported that she 
was not comfortable caring for the children while Respondent was in 
the hospital. On 22 June 2016, DHS filed juvenile petitions alleging that 
Opal and Jacob were neglected juveniles. The children were placed 
in nonsecure custody with DHS the same day. On 11 August 2016, 
Respondent consented to an order that adjudicated the children to be 
neglected, established a primary permanent plan of reunification with a 
secondary permanent plan of guardianship, and required her to comply 
with a case plan.

A permanency planning hearing was held on 10 August 2017 before 
the Honorable Christy E. Wilhelm in Cabarrus County District Court. 
Respondent testified at the hearing along with Lisa Fullerton and Rachel 
Willert, two social workers employed by DHS.

On 25 August 2017, the trial court entered a permanency planning 
order awarding custody of Opal and Jacob to Beverly and Johnnie 
Worley (the children’s maternal aunt and uncle), who lived in Phoenix, 
Arizona. The court terminated jurisdiction in the juvenile action and 
ordered that the matter be transferred to a Chapter 50 civil custody 
action. Respondent filed a timely notice of appeal.

Analysis

On appeal, Respondent argues that the trial court erred by fail-
ing to (1) make necessary findings required under N.C. Gen. Stat.  
§ 7B-911 before terminating jurisdiction in the juvenile action; (2) ensure 

3. April was not a subject of the order from which appeal is being taken and, there-
fore, her status is not at issue in this appeal.
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compliance with the ICPC; (3) verify that the Worleys had adequate 
resources to serve as custodians and that they understood the legal sig-
nificance of the placement of the children in their custody; and (4) make 
statutorily required findings regarding Respondent’s visitation rights. We 
address each argument in turn.

I. Findings Required by N.C. Gen. Stat. § 7B-911

[1] Respondent initially contends — and both DHS and the guardian 
ad litem (“GAL”) concede — that the trial court failed to make required 
findings in connection with the portion of its order terminating the juve-
nile proceeding and initiating a civil action under Chapter 50. N.C. Gen. 
Stat. § 7B-911(c) provides, in relevant part, as follows:

(a) Upon placing custody with a parent or other appro-
priate person, the court shall determine whether or 
not jurisdiction in the juvenile proceeding should 
be terminated and custody of the juvenile awarded 
to a parent or other appropriate person pursuant to  
G.S. 50-13.1, 50-13.2, 50-13.5, and 50-13.7.

(b) When the court enters a custody order under this sec-
tion, the court shall either cause the order to be filed 
in an existing civil action relating to the custody of the 
juvenile or, if there is no other civil action, instruct  
the clerk to treat the order as the initiation of a civil 
action for custody.

 . . . .

 If the court’s order initiates a civil action, the court 
shall designate the parties to the action and deter-
mine the most appropriate caption for the case. . . . 
The order shall constitute a custody determination, 
and any motion to enforce or modify the custody 
order shall be filed in the newly created civil action in 
accordance with the provisions of Chapter 50 of the 
General Statutes. . . .

(c) When entering an order under this section, the court 
shall . . . .

. . . .

(2) Make the following findings:
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a. There is not a need for continued State 
intervention on behalf of the juvenile through a 
juvenile court proceeding.

b. At least six months have passed since the 
court made a determination that the juvenile’s 
placement with the person to whom the court is 
awarding custody is the permanent plan for the 
juvenile, though this finding is not required if 
the court is awarding custody to a parent or to 
a person with whom the child was living when 
the juvenile petition was filed.

N.C. Gen. Stat. § 7B-911 (2017) (emphasis added).

Here, it is undisputed that the trial court made no findings satisfy-
ing either subsection (2)(a) or (2)(b). Nor do the findings it did make 
allow this Court to infer that these statutory provisions were met. See 
In re A.S., 182 N.C. App. 139, 144, 641 S.E.2d 400, 403-04 (2007) (uphold-
ing order that failed to contain explicit findings under N.C. Gen. Stat.  
§ 7B-911(c)(2) but made findings demonstrating that trial court no lon-
ger considered DSS intervention necessary).

Indeed, the trial court’s order is internally inconsistent. On the one 
hand, it requires continued involvement with the juveniles by DHS by 
stating the following:

6. CCDHS should continue to make reasonable 
efforts to prevent or eliminate the need for placement of 
the juveniles.

. . . .

9. The juveniles’s [sic] placement and care are the 
responsibility of CCDHS and the agency shall arrange for 
the foster care or other placement of the juvenile. CCDHS is 
granted the authority or [sic] to obtain medical treatment, 
educational, psychological, or psychiatric treatment and 
services as deemed appropriate by CCDHS.

On the other hand, however, the order states as follows:

3. The court grants custody of the juveniles to 
Beverly and Johnnie Worley.

. . . .
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8. This matter is closed. CCDHS and the GAL are 
released from this matter.

9. This case is transferred to a Chapter 50 Action.

These conflicting provisions cannot be reconciled. On remand, we 
instruct the trial court to determine whether or not DHS should con-
tinue to have a role over the placement and care of the children or, alter-
natively, whether it should be released from further obligations. In the 
event the trial court determines that no further involvement by DHS is 
necessary, we direct the court to make the findings required by N.C. 
Gen. Stat. § 7B-911(c)(2).

II. Noncompliance With ICPC

[2] Respondent next contends that the trial court erred in awarding cus-
tody to the Worleys in Arizona without ensuring that the provisions of 
the ICPC had been satisfied. We agree.

In entering a dispositional order that places juveniles in out-of-
home care,

the court shall first consider whether a relative of the juve-
nile is willing and able to provide proper care and super-
vision of the juvenile in a safe home. . . . Placement of a 
juvenile with a relative outside of this State must be in 
accordance with the Interstate Compact on the Placement 
of Children.

N.C. Gen. Stat. § 7B-903(a1) (2017).

The ICPC provides, in pertinent part, as follows:

No sending agency shall send, bring, or cause to be sent or 
brought into any other party state any child for placement 
in foster care or as a preliminary to a possible adoption 
unless the sending agency shall comply with each and 
every requirement set forth in this Article and with  
the applicable laws of the receiving state governing the 
placement of children therein.

N.C. Gen. Stat. § 7B-3800, Article III(a) (2017) (emphasis added). The 
ICPC further requires that before a child is sent to the receiving state, 
“the receiving state shall notify the sending agency, in writing, to the 
effect that the proposed placement does not appear to be contrary to  
the interests of the child.” N.C. Gen. Stat. § 7B-3800, Article III(d).
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DHS and the GAL argue that the children’s placement with the 
Worleys was neither a “placement in foster care” nor “as a preliminary 
to a possible adoption,” meaning that the ICPC does not apply. We have 
previously rejected a similar argument. In re V.A., 221 N.C. App. 637, 
727 S.E.2d 901 (2012), involved a child who was placed in the custody of 
an out-of-state relative without notification from the receiving state that 
the placement did not appear to be contrary to the interests of the child. 
Id. at 639-40, 727 S.E.2d at 903. We determined that the trial court was 
required to comply with the ICPC, stating as follows:

The ICPC requires that before a juvenile can be placed 
with an out-of-state relative “the receiving state shall 
notify the sending agency, in writing, to the effect that  
the proposed placement does not appear to be contrary 
to the interests of the child.” N.C. Gen. Stat. § 7B-3800, 
Article III(d). This Court has previously interpreted the 
statutory preference for relative placements in harmony 
with the ICPC, and held that “a child cannot be placed 
with an out-of-state relative until favorable completion of 
an ICPC home study.” In re L.L., 172 N.C. App. 689, 702, 
616 S.E.2d 392, 400 (2005) (holding that the statutory 
preference for relative placement and compliance with 
the ICPC are not mutually exclusive).

Id. at 640, 727 S.E.2d at 904.

We further rejected the argument that the child’s placement with 
relatives did not constitute “foster care.”

According to Regulation 3(4)(26), “foster care” is “24-hour 
substitute care for children placed away from their 
parents or guardians and for whom the state agency has 
placement and care responsibility . . . [which] includes 
. . . foster homes of relatives” “regardless of whether the 
foster care facility is licensed and payments are made by 
the state or local agency for the care of the child.” Ass’n 
of Adm’rs of the ICPC (AAICPC), Reg. No. 3 (amended 
May 1, 2011). The ICPC defines “placement” as “the care 
of a child in a family free or boarding home . . . .” N.C. 
Gen. Stat. §7B-3800, Article II(d). A “family free” home, 
counter intuitively, is “the home of a relative or unrelated 
individual whether or not the placement recipient 
receives compensation for care or maintenance of the 
child.” AAICPC, Reg. No. 3(4)(24) (emphasis added).
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Id. at 641 n.1, 727 S.E.2d at 904 n.1. Thus, we concluded that the cus-
tody placement with the out-of-state relatives was a “placement in foster 
care,” thereby triggering the requirements of the ICPC. Id. at 641, 727 
S.E.2d at 904.

In arguing that the ICPC does not apply on these facts, DHS and the 
GAL direct our attention to In re J.E., 182 N.C. App. 612, 643 S.E.2d 70, 
disc. review denied, 361 N.C. 427, 648 S.E.2d 504 (2007). In that case, the 
respondent-mother argued that the trial court had erred because DSS 
had not conducted a home study pursuant to the ICPC before placing 
her children with their maternal grandparents, who lived in Virginia. We 
held that placement of the minor children with their grandparents did 
not constitute “foster care” and was not “preliminary to adoption” for 
purposes of the ICPC. Id. at 615, 643 S.E.2d at 72 (citation and quotation 
marks omitted). Thus, we held that compliance with the ICPC was not 
required. Id.

We acknowledge that the holdings of J.E. and V.A. are in conflict 
on this issue. It is axiomatic that we are bound by the prior decisions 
of this Court. See In re Civil Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 
37 (1989) (“Where a panel of the Court of Appeals has decided the same 
issue, albeit in a different case, a subsequent panel of the same court 
is bound by that precedent, unless it has been overturned by a higher 
court.”). However, “it is also well settled that where there is a conflicting 
line of cases, a panel of this Court should follow the older of those two 
lines.” Graham v. Deutsche Bank Nat’l Tr. Co., 239 N.C. App. 301, 306, 
768 S.E.2d 614, 618 (2015) (citation and quotation marks omitted).

Although J.E. predates V.A., this Court in V.A. expressly relied on 
our earlier decision in In re L.L., 172 N.C. App. 689, 616 S.E.2d 392 
(2005), that “a child cannot be placed with an out-of-state relative until 
favorable completion of an ICPC home study.” Id. at 702, 616 S.E.2d at 
400. Because L.L. was decided before J.E., we conclude that we are 
bound by the L.L./V.A. line of cases.

Based on that line of cases, the ICPC required that Arizona notify 
DHS the proposed placement of Jacob and Opal did not appear to be 
contrary to the interests of the children. Because DHS had not received 
such notification from the appropriate Arizona agency prior to entry of 
the permanency planning order, the trial court was not authorized to 
award custody of Opal and Jacob to the Worleys. Accordingly, before 
any decision is made on remand to once again award custody of the 
juveniles to the Worleys, the trial court must first confirm that DHS 
received the required notification from the Arizona agency as mandated 
by the ICPC.
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III. Verifications Concerning Proposed Custodians

[3] Respondent next contends that the trial court erred in awarding 
custody of the juveniles to the Worleys without first verifying both that 
(1) the couple had adequate resources to care for the children; and (2) 
understood the legal significance of the placement. We agree.

N.C. Gen. Stat. § 7B-906.1(j) states as follows:

If the court determines that the juvenile shall be placed 
in the custody of an individual other than a parent or 
appoints an individual guardian of the person pursuant to 
G.S. 7B-600, the court shall verify that the person receiving 
custody or being appointed as guardian of the juvenile 
understands the legal significance of the placement or 
appointment and will have adequate resources to care 
appropriately for the juvenile.

N.C. Gen. Stat. § 7B-906.1(j) (2017).

In its order, the trial court made the following findings of fact regard-
ing the Worleys:

8. CCDHS initiated an Interstate Compact on 
Placement of Children, hereinafter referred to as ICPC. 
All of the paperwork and information needed to comply 
with the ICPC submission to the state office in Raleigh, 
North Carolina has been provided by Mr. and Mrs. Worley 
including criminal checks and financial background infor-
mation. CCDHS did an independent assessment by using 
the ICPC template to verify on their own the other steps 
and requirements taken in an ICPC. An ICPC assessment 
by Arizona has not been completed.

9. CCDHS FCS Supervisor Rachel Willert assessed 
the appropriateness and feasibility for possible placement 
. . . of [Opal] and [Jacob] with a maternal aunt and uncle, 
Beverly and Johnnie Worley in Phoenix, AZ. CCDHS FCS 
Supervisor Rachel Willert traveled to the Worley home, 
interviewed the family members, the Worley children, and 
extended relatives. CCDHS found no concerns and the 
Worley home was safe and appropriate.

10. Beverly and Johnnie Worley are the maternal aunt 
and uncle of the juveniles. The juveniles have had substan-
tial contact with Mr. and Mrs. Worley during their lifetime. 
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Most recently, Mrs. Worley and the juveniles’ cousin came 
to stay with mother for approximately one month. During 
that time, Mrs. Worley had significant interaction with the 
juveniles. CCDHS met with mother, the juveniles, and Mrs. 
Worley during this visit. It was apparent that the juveniles 
had a strong bond in connection with their relatives.

11. Beverly Worley recently retired from a human ser-
vices position after 25 years of service. Mr. Worley works 
with a funeral home on an as-needed basis. The Worley 
home currently has Mr. and Mrs. Worley along with their 
18-year-old son who recently graduated from high school. 
The Worley’s [sic] have two other children who are grown 
and out of the home. One is working and college [sic] and 
one is in the military. The Worley’s [sic] comfortably live 
off of Mrs. Worley’s retirement and Mr. Worley’s income 
from the funeral home work.

12. Mr. and Mrs. Worley are financially stable and 
able to provide for the financial needs of the juveniles. Mr. 
and Mrs. Worley have proven the ability to provide medi-
cal care to their own child . . . . Mr. and Mrs. Worley have 
family within their community as well as extended family 
outside of their community for support and contact. Mr. 
and Mrs. Worley are willing and able to provide for the 
support and care for the juveniles. Mr. and Mrs. Worley 
have investigated the potential schools and medical care 
for the children to attend.

13. CCDHS met with or interviewed the Worley chil-
dren. The youngest child was interviewed in Cabarrus 
County as well as in his home in Phoenix, AZ. Both 
CCDHS worker’s [sic] found this Worley son to be engag-
ing, respectful, and attentive.

This Court has held that N.C. Gen. Stat. § 7B-906.1(j) does not 
require the trial court to “make any specific findings in order to make 
the verification.” J.E., 182 N.C. App. at 616-17, 643 S.E.2d at 73. However, 
we have made clear that the record must show the trial court received 
and considered reliable evidence that the guardian or custodian had 
adequate resources and understood the legal significance of custody 
or guardianship. See, e.g., In re E.M., __ N.C. App. __, __, 790 S.E.2d 
863, 872 (2016) (“[N]o evidence in the record supports the court’s find-
ing that either of the custodians understand the legal significance of the 
placement.”); In re P.A., 241 N.C. App. 53, 65, 772 S.E.2d 240, 248 (2015) 
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(trial court’s order was not compliant with N.C. Gen. Stat. § 7B-906.1(j) 
because “there [wa]s no evidence at all of what [the custodian] consid-
ered to be ‘adequate resources’ or what her resources were, other than 
the fact that she had been providing a residence for [the child]”).

Here, although the trial court made findings regarding the adequacy 
of the Worleys’ financial resources to provide for the needs of Jacob 
and Opal, the court did not receive evidence that was sufficient to sup-
port these findings. The court accepted into evidence a report created 
by DHS that made no mention of the Worleys’ actual income or their 
specific financial resources. The report merely stated that DHS was “cur-
rently in the process of assessing the appropriateness and feasibility of 
placement for [Opal] and [Jacob] with [the] maternal aunt and uncle.”

The trial court also heard testimony from Fullerton regarding the 
Worleys’ financial resources:

[COUNSEL:] And have you checked [the prospective 
guardians’] finances?

[FULLERTON:] Yes.

[COUNSEL:] And what did you do to check their 
finances?

[FULLERTON:] Well, we gave them some forms to fill 
out to list their finances on. And, you know, I didn’t have 
a reason to question what they stated was retirement, 
you know, benefits that [the maternal aunt] is receiving 
every month, and then they have additional information 
[sic] income that is not -- for her husband. He works at 
the funeral home and that’s not always consistent [sic] 
job. It’s kind of based on when the services are needed, so 
they don’t count on that income. It’s extra for them.

[COUNSEL:] Have you done any criminal background 
checks?

[FULLERTON:] Yes.

[COUNSEL:] Have you requested an ICPC home study?

[FULLERTON:] Yes, we did.

[COUNSEL:] And what does that normally include? 
What do they do when they complete that home study?

[FULLERTON:] I’m not sure.
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[COUNSEL:] Have you been able to do any indepen-
dent verification of their finances?

[FULLERTON:] I haven’t had a reason to, no.

[COUNSEL:] How much time have you spent with  
the Worleys?

[FULLERTON:] Probably a limited amount. We’ve 
just had a number of telephone conversations when Miss 
Worley was here for about a month in the month of June. 
And, you know, we spent some time together in conjunc-
tion with visits to Miss Miller’s home. She also participated 
in CFT meeting [sic], and we had some conversations 
after that meeting after that. We have continued to main-
tain phone contact with her and to discuss her interest in 
and feasibility of her, you know, receiving custody of the 
children if it didn’t work out with Miss Miller and so those 
conversations have just -- I guess increased as we’ve got-
ten a lot closer to the time.

Willert also testified as follows on this issue:

[COUNSEL:] How about the finances in regards to Mr. 
and Mrs. Worley?

[WILLERT:] A financial affidavit was completed . . . .

[COUNSEL:] Were there any concerns?

[WILLERT:] No.

[COUNSEL:] Was there any independent verification 
of the incomes and the information in the affidavit?

[WILLERT:] We didn’t do the checks. It was sent off 
with the ICPC for verification, but that would be as easy 
as looking generally for a home study when they have that 
-- all it is is verifying a bank statement for deposit.

While this testimony constituted evidence that the Worleys did pos-
sess some income, it did not state the amount of that income or demon-
strate that it was sufficient to provide necessary care for the juveniles. 
Moreover, the social worker’s statement that there were no concerns 
with the Worleys’ financial affidavit is too vague to constitute adequate 
evidence that they did, in fact, possess adequate resources to care for 
the juveniles.
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DHS and the GAL cite J.E. in support of their argument regarding 
the adequacy of the evidence on this issue. In J.E., a department of 
social services report was provided to the trial court stating that a home 
study of the custodians’ house had been conducted by the department. 
J.E., 182 N.C. App. at 617, 643 S.E.2d at 73. We held that the home study 
report supported the trial court’s determination that the custodians had 
adequate resources to care for the minor child. Id. Here, conversely, 
while a home study had been requested, there was no testimony as to 
the results of the study or whether it had even been completed.

DHS and the GAL point to additional testimony stating that the 
Worleys (1) have three children of their own; (2) maintain “a stable 
home and a good home;” and (3) arranged schooling for Opal and Jacob 
in Arizona and made medical appointments for them. However, none of 
this evidence is sufficient to comply with N.C. Gen. Stat. § 7B-906.1(j). 
As discussed above, the trial court did not receive evidence regarding 
the Worleys’ financial resources that was specific enough to enable the 
court to verify that they possessed adequate resources to provide for 
the needs of the juveniles. See P.A., 241 N.C. App. at 65, 772 S.E.2d at 248 
(vacating and remanding permanency planning and review order where 
trial court failed to verify whether individual awarded guardianship had 
adequate resources to care for juvenile).

Furthermore, in addition to the lack of sufficient evidence regard-
ing the Worleys’ resources, the trial court also heard no evidence from 
which it could verify that the Worleys understood the legal significance 
of assuming custody of Jacob and Opal. “Evidence sufficient to support 
a factual finding that a potential guardian understands the legal signifi-
cance of guardianship can include, inter alia, testimony from the poten-
tial guardian of a desire to take guardianship of the child, the signing 
of a guardianship agreement acknowledging an understanding of the 
legal relationship, and testimony from a social worker that the potential 
guardian was willing to assume legal guardianship.” E.M., __ N.C. App. 
at __, 790 S.E.2d at 872. Neither of the Worleys testified at the 10 August 
2017 hearing, and no testimony was offered by DHS that the Worleys 
were aware of the legal significance of assuming custody of the juve-
niles. Nor did the Worleys sign a guardianship agreement acknowledg-
ing their understanding of the legal relationship.

Thus, for these reasons as well, we must vacate the trial court’s 
award of custody of Jacob and Opal to the Worleys and remand for fur-
ther proceedings. See id. at __, 790 S.E.2d at 872 (vacating award of cus-
tody where no evidence was presented supporting court’s finding that 
custodians understood legal significance of placement).
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IV. Findings Regarding Visitation

[4] Finally, Respondent contends that the trial court failed to make 
necessary findings concerning Respondent’s visitation rights in the per-
manency planning review order. DHS and the GAL once again concede 
error on this issue, and we agree that the court’s findings did not fully 
comply with the applicable statutory requirements.

N.C. Gen. Stat. § 7B-905.1(c) provides, in pertinent part, as follows:

If the juvenile is placed or continued in the custody or 
guardianship of a relative or other suitable person, any 
order providing for visitation shall specify the minimum 
frequency and length of the visits and whether the visits 
shall be supervised. . . .

N.C. Gen. Stat. § 7B-905.1(c) (2017).

In the present case, after concluding that visitation with Respondent 
was in Opal and Jacob’s best interests, the trial court ordered that

[v]isitation between [Opal] and [Jacob] with [Respondent] 
be coordinated between [Respondent] and [the maternal 
aunt]. If [Respondent] were to return to live in Arizona, 
that visitation between [Respondent, Opal, and Jacob] 
occur weekly for a minimum of 2 hours.

This portion of the court’s order is deficient in several respects. 
First, it fails to provide any direction as to the frequency or length 
of Respondent’s visits in the event that she does not return to live in 
Arizona. Second, it fails to specify whether the visits with Respondent 
should be supervised or unsupervised. On remand, we instruct the trial 
court to make new findings on this issue that comply with N.C. Gen. 
Stat. § 7B-905.1(c). See In re J.P., 230 N.C. App. 523, 530, 750 S.E.2d 
543, 548 (2013) (remanding for new findings where trial court failed to 
specify conditions of visitation as required by statute).

Conclusion

For the reasons stated above, we vacate the trial court’s 25 August 
2017 order and remand for further proceedings not inconsistent with 
this opinion.

VACATED AND REMANDED.

Judges DILLON and BERGER concur.
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IN THE MATTER OF R.L.G. 

No. COA17-1433

Filed 19 June 2018

1. Child Abuse, Dependency, and Neglect—consent adjudication 
order—consent by parent—mere stipulation of facts

An order adjudicating a child as neglected was not a valid con-
sent adjudication order under N.C.G.S. § 7B-801(b1) where the 
order simply contained a stipulation by the parties as to certain 
facts and the parties did not consent to the child being adjudicated 
as neglected.

2. Child Abuse, Dependency, and Neglect—neglect—adjudica-
tion—sufficiency of findings

The trial court’s findings of fact were not sufficient to support its 
adjudication of neglect where the only findings in support of the adju-
dication were the mother’s admission that the child was a “neglected 
juvenile,” the mother’s failure to ensure the child attended school 
regularly, the child’s failing grades in three classes, and the mother’s 
failure to take the child to “well care visits” to address her “medical 
needs.” The mother’s admission was a question of law and therefore 
an invalid stipulation, and the bare facts of the child’s missed classes 
and medical visits—without more information, such as the reason 
for the problems in school or what medical conditions necessitated 
the medical visits—were insufficient to support the adjudication.

3. Child Abuse, Dependency, and Neglect—factual stipula-
tions—invited error

The doctrine of invited error did not apply in a child neglect 
case where the mother admitted at a pre-adjudication hearing that 
her child was a neglected juvenile. The mother was merely admit-
ting certain facts concerning her daughter’s problems in school and 
missed medical visits, and there was no indication that the mother 
asked the trial court to adjudicate her child as a neglected juvenile 
or to remove her from her care.

4. Child Abuse, Dependency, and Neglect—neglect—adjudica-
tion—sufficiency of findings

A finding in a pre-hearing order could not serve as a substan-
tive basis for an adjudication of neglect where the trial court did 
not indicate an intent for any part of the pre-hearing order to do so 
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and the finding was not one made independently by the trial court 
but was merely a recitation of a finding made by the Department of 
Social Services during its investigation. 

Appeal by respondent-mother from orders entered 13 September 
2017 by Judge W. Fred Gore in Brunswick County District Court. Heard 
in the Court of Appeals 31 May 2018.

Elva L. Jess for petitioner-appellee Brunswick County Department 
of Social Services.

Anné C. Wright for respondent-appellant.

Poyner Spruill LLP, by Kate C. Dewberry and Dylan J. Castellino, 
for guardian ad litem.

DAVIS, Judge.

This case requires us to examine (1) the requirements for a valid 
consent adjudication order in an abuse, neglect or dependency case; 
and (2) the extent to which findings in a pre-hearing order can be used 
to support an adjudication of neglect. A.F. (“Respondent”) appeals 
from adjudication and disposition orders finding her daughter R.L.G. 
(“Rory”)1 to be a neglected juvenile and continuing her custody with 
the Brunswick County Department of Social Services (“DSS”). Because 
we conclude the trial court’s determination that Rory was a neglected 
juvenile was not supported by sufficient evidence or findings of fact, we 
vacate the adjudication and disposition orders and remand the case to 
the trial court for further proceedings.

Factual and Procedural Background

Respondent is the mother of Rory, who was born in August 2006. 
On 25 June 2017, DSS obtained non-secure custody of Rory and filed 
a petition in Brunswick County District Court alleging that she was a 
neglected and dependent juvenile. In its petition, DSS stated that in 2013 
the Bladen County Department of Social Services had substantiated 
allegations that Rory was sexually abused by Respondent’s boyfriend. 
The petition further asserted that the boyfriend lived in Respondent’s 
home with Rory and that Respondent had not expressed any concerns 

1. Pseudonyms and initials are used throughout this opinion for ease of reading and 
to protect the juvenile’s privacy.
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regarding the abuse. In addition, the petition alleged that Rory had also 
recently been the victim of sexual abuse inflicted by a family friend. 
According to the petition, Respondent did not seek therapy for Rory as 
recommended by DSS and failed to meet with the District Attorney’s 
office on two occasions to assist with the prosecution of the case. 
Finally, the petition stated that Respondent had been unable to provide 
Rory with an alternative childcare arrangement since 2013.

On 6 July 2017, DSS filed a motion to amend the 25 June 2017 peti-
tion to include additional allegations. The amended petition stated, inter 
alia, that Rory was absent from school for twenty-five days during the 
2016-17 school year and was tardy on thirty-seven occasions. The motion 
to amend the petition was subsequently allowed by the court.

The trial court conducted a pre-adjudication hearing on 12 July 2017, 
and on 21 July 2017 the trial court entered an “Order on Pre-Hearing.” An 
adjudication hearing was held on 16 August 2017. At this hearing, DSS 
read the following prepared admission by Respondent into the record:

That admission is that the juvenile is a neglected juvenile 
in that she did not receive proper care and supervision 
by her mother in that her mother did not ensure the child 
attended school regularly, having missed 25 days during 
the 2016-17 calendar year and having been tardy 37 times. 
The child did not pass the core classes of English, science, 
and social studies, and a copy of the report card is ten-
dered in support of said admission. In addition, the mother 
has not taken the child to well care visits with a physician 
to address her medical needs.

Respondent stated under oath her agreement to the truth of the 
above-quoted admission. At that point, the trial court stated that it would 
“accept the admission and adjudicate based upon the neglect.”2  Morgan 
Traynham (a social worker for DSS) and Roberta Lerner (the guard-
ian ad litem for Rory) testified with regard to a potential trial home 
placement with Rory’s father and the possibility of supervised visitation 
between Respondent and Rory.

On 13 September 2017, the trial court entered an order (the 
“Adjudication Order”) adjudicating Rory to be a neglected juvenile. 
That same day, the trial court entered a separate disposition order that  
(1) continued custody of Rory with DSS; (2) granted Respondent 

2. DSS took a voluntary dismissal as to the allegation of dependency that was con-
tained in the petition.



 IN THE COURT OF APPEALS 73

IN RE R.L.G.

[260 N.C. App. 70 (2018)]

supervised visitation; and (3) ordered DSS to pursue the goal of reuni-
fication with Respondent. Respondent filed a timely notice of appeal.3 

Analysis

I. Trial Court’s Order as a Consent Adjudication Order

[1] “[T]he Juvenile Code provides two procedural paths for an adjudi-
cation of abuse, neglect, or dependency: an adjudicatory hearing or an 
adjudication by consent.” In re J.S.C., __ N.C. App. __, __, 800 S.E.2d 
126, 128 (2017). A consent adjudication “is the agreement of the parties, 
their decree, entered upon the record with the sanction of the court[.]” 
In re Thrift, 137 N.C. App. 559, 562, 528 S.E.2d 394, 396 (2000) (citation 
and quotation marks omitted). N.C. Gen. Stat. § 7B-801(b1) permits a 
trial court to enter a “consent adjudication order” only if (1) all parties 
are present or represented by counsel, who is present and authorized 
to consent; (2) the juvenile is represented by counsel; and (3) the court 
makes sufficient findings of fact. N.C. Gen. Stat. § 7B-801(b1) (2017).

Separate and apart from the statutory authorization for consent 
adjudication orders contained in N.C. Gen. Stat. § 7B-801(b1), a different 
statute — N.C. Gen. Stat. § 7B-807 — allows factual stipulations made 
by a party to be used in support of an adjudication. In such cases, a 
record of the stipulation “shall be made by either reducing the facts to 
a writing, signed by each party stipulating to them and submitted to the 
court; or by reading the facts into the record, followed by an oral state-
ment of agreement from each party stipulating to them.” N.C. Gen. Stat. 
§ 7B-807(a) (2017).

The initial question before us is whether the trial court’s 13 September 
2017 order was a valid consent adjudication order such that no additional 
evidence of neglect needed to be introduced at the adjudication hearing 
and no further substantive findings of fact by the trial court establishing 
neglect were necessary to support its adjudication as to Rory. We find 
our decision in In re L.G.I., 227 N.C. App. 512, 742 S.E.2d 832 (2013), to 
be particularly instructive. In L.G.I., an adjudicatory hearing took place 
during which the trial court “read the facts into the record[,]” noting 
that the juvenile in that case had tested positive for morphine at birth 
and that the respondent-mother had used illegal substances during her 
pregnancy. Id. at 515, 742 S.E.2d at 835 (citation, quotation marks and 
brackets omitted). The respondent-mother then agreed under oath to 
those facts. On appeal, however, she argued that this stipulation was 

3. Rory’s father is not a party to this appeal.
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not sufficient to convert the trial court’s adjudication order into a con-
sent adjudication order. We agreed with this argument, concluding that  
“[a]t most, respondent-mother entered into a stipulation as to certain 
facts during the adjudication phase of the hearing.” Id.

In re K.P., __ N.C. App. __, 790 S.E.2d 744 (2016), involved a chal-
lenge by the respondent-mother to the trial court’s order adjudicating 
her children to be neglected and dependent in which she contended that 
the order was not a valid consent adjudication order. Id. at __, 790 S.E.2d 
at 747. The parties had attended a Child Planning Conference prior to 
an adjudication hearing. At the hearing, the department of social ser-
vices submitted a report to the trial court indicating that a “Consent 
Agreement could not be reached at the conference.” Id. at __, 790 S.E.2d 
at 748 (quotation marks omitted). The trial court then entered an order 
adjudicating the children to be neglected and dependent “supported 
solely by two written reports submitted by DSS at the hearing.” Id. at __, 
790 S.E.2d at 748.

On appeal, DSS argued that the trial court’s order was, in fact, a valid 
consent adjudication order. The order, however, contained no findings 
that the parties “consented to the children being adjudicated as neglected 
and dependent.” Id. at __, 790 S.E.2d at 749. Nor was there any evidence 
in the record “that a consent agreement had been reached for adjudica-
tion or that a consent order had been drafted. . . . Specifically, neither of 
the parties’ attorneys nor the trial court ever stated that respondent was 
consenting to the adjudication of her children as neglected and depen-
dent.” Id. at __, 790 S.E.2d at 749. Consequently, we held that the trial 
court’s order failed to meet the requirements of a valid consent adjudica-
tion order. Id. at __, 790 S.E.2d at 749.

Based on the principles set out in L.G.I. and K.P., we conclude 
that the trial court’s Adjudication Order here was not a valid consent 
adjudication order under N.C. Gen. Stat. § 7B-801(b1). Instead, the 
Adjudication Order simply contained a stipulation by the parties as to 
certain facts. Therefore, having determined that the Adjudication Order 
failed to meet the requirements for a consent adjudication order, we 
must next consider whether it contained sufficient findings of fact based 
on competent evidence to support the trial court’s determination that 
Rory was a neglected juvenile.

II. Sufficiency of Findings of Fact in Adjudication Order

[2] We review a trial court’s adjudication of neglect “to determine (1) 
whether the findings of fact are supported by clear and convincing 
evidence, and (2) whether the legal conclusions are supported by the 
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findings of fact.” In re T.H.T., 185 N.C. App. 337, 343, 648 S.E.2d 519, 
523 (2007) (citation, quotation marks, and brackets omitted), aff’d as 
modified, 362 N.C. 446, 665 S.E.2d 54 (2008). “The findings need to be 
stated with sufficient specificity in order to allow meaningful appellate 
review.” In re S.C.R., 217 N.C. App. 166, 168, 718 S.E.2d 709, 712 (2011) 
(citation omitted).

N.C. Gen. Stat. § 7B-101 defines a “neglected juvenile” as follows:

A juvenile who does not receive proper care, supervi-
sion, or discipline from the juvenile’s parent, guardian, 
custodian, or caretaker; or who has been abandoned; 
or who is not provided necessary medical care; or who 
is not provided necessary remedial care; or who lives in 
an environment injurious to the juvenile’s welfare; or the 
custody of whom has been unlawfully transferred under  
G.S. 14-321.2; or who has been placed for care or adoption 
in violation of law.

N.C. Gen. Stat. § 7B-101(15) (2017).

In order for a child to be properly adjudicated as neglected, “this 
Court has consistently required that there be some physical, mental or 
emotional impairment of the juvenile or a substantial risk of such impair-
ment as a consequence of the failure to provide proper care, supervi-
sion, or discipline. ” In re Safriet, 112 N.C. App. 747, 752, 436 S.E.2d 898, 
901-02 (1993) (citation and quotation marks omitted). “Whether a child 
is neglected is a conclusion of law which must be supported by adequate 
findings of fact.” In re McLean, 135 N.C. App. 387, 390, 521 S.E.2d 121, 
123 (1999) (citation and quotation marks omitted).

In the present case, the findings of fact contained in the trial court’s 
Adjudication Order consisted entirely of the following:

1. That the petition alleging the child to be a neglected 
and dependent juvenile was filed on May 4, 2017 and 
an order was entered placing the juvenile in the physi-
cal and legal custody of [DSS]. The petition was prop-
erly signed by the social worker and verified by the 
Deputy Clerk of Superior Court.

2. A pre-hearing was conducted on [12 July] 2017 when 
the Court addressed jurisdictional issues as required 
by 7B-800.1. The order was entered and filed on July 
21, 2017. The findings in said order are incorporated 
herein by reference as if set out in full.
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3. The mother, under oath and with the advice of coun-
sel, acknowledged and admitted that the juvenile 
is a neglected juvenile as defined by N.C. Gen. Stat. 
§ 7B-101(15) in that she did not receive proper care 
and supervision by her mother as her mother did not 
insure that the child attended school regularly, having 
missed twenty-five days during the 2016-17 calendar 
year and having been tardy thirty-seven times. The 
child did not pass the core classes of English, Science, 
and Social Studies. A copy of the child’s report card 
was introduced into evidence in support of said admis-
sion. In addition, the child was not taken to well care 
visits with a physician to address her medical needs.

4. The child’s father does not oppose the admission 
entered by [Respondent].

5. That [DSS], in open court, took a voluntary dismissal 
of the allegation of dependency without prejudice.

Thus, the specific findings purporting to support the court’s con-
clusion of neglect are contained solely in Finding No. 3. First, the trial 
court stated that Respondent had admitted Rory was a “neglected juve-
nile.” However, the determination of whether a juvenile is neglected 
within the meaning of N.C. Gen. Stat. § 7B-101(15) is a conclusion of 
law. See In re Everette, 133 N.C. App. 84, 86, 514 S.E.2d 523, 525 (1999) 
(“Determination that a child is not receiving proper care, supervision, 
or discipline, requires the exercise of judgment by the trial court, and is 
more properly a conclusion of law.”). It is well established that “stipula-
tions as to questions of law are generally held invalid and ineffective, 
and not binding upon the courts, either trial or appellate.” In re A.K.D., 
227 N.C. App. 58, 60, 745 S.E.2d 7, 9 (2013) (citation, quotation marks, 
and brackets omitted). Consequently, any “admission” by Respondent 
that Rory was a neglected juvenile was ineffective to support the trial 
court’s adjudication of neglect.

Second, the trial court stated in Finding No. 3 that (1) Respondent 
had failed to ensure Rory attended school regularly; (2) Rory had not 
passed three core classes; and (3) Rory was not taken to “well care vis-
its” with a physician in connection with her “medical needs.”

In In re McMillan, 30 N.C. App. 235, 226 S.E.2d 693 (1976), this 
Court upheld an adjudication of neglect where a father refused to allow 
his children to attend school at all. Id. at 236, 226 S.E.2d at 694. In 
McMillan, the father was Native American and testified that he would 
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not send his children to school because he believed they would not be 
taught about “Indians and Indian heritage and culture.” Id. In addition, 
this Court determined that the children were not provided with “any suf-
ficient alternative education or training” at home. Id. at 238, 226 S.E.2d 
at 695. In affirming the trial court’s neglect determination, we concluded 
that “[i]t is fundamental that a child who receives proper care and super-
vision in modern times is provided a basic education[,]” and that “when 
[a child] is deliberately refused this education,” she is neglected within 
the meaning of the Juvenile Code. Id.

The facts of the present case are easily distinguishable from 
McMillan. Here, no evidence was presented that Rory was “deliber-
ately refused” an education by Respondent. Furthermore, the trial court 
made no findings as to the reasons for Rory’s missed classes and tardi-
ness or as to how many of Rory’s absences were excused. Moreover, 
the trial court did not expressly find that Rory’s failure to pass three 
classes directly resulted from her absences or from Respondent’s fail-
ure to provide proper care, supervision, or discipline. Therefore, the 
stipulated facts regarding Rory’s missed classes and the accompanying 
findings by the trial court fall far short of the scenario presented in 
McMillan and are insufficient to support the conclusion that Rory was 
a neglected juvenile.

Finally, although N.C. Gen. Stat. § 7B-101(15) includes in its defini-
tion of a neglected juvenile one who does not receive “necessary medical 
care,” the trial court’s bare finding that Rory was not taken to “well care 
visits” — without more — is insufficient to support a finding of neglect. 
There are no findings as to the actual number of missed visits, the rea-
sons they were missed, the medical conditions that necessitated the  
visits, or the nature or existence of any accompanying adverse effects 
on Rory’s health. Accordingly, we hold that the trial court’s findings on 
this issue are likewise inadequate to support its adjudication of neglect.

[3] DSS makes the following two arguments as to why the trial court’s 
Adjudication Order should nevertheless be upheld: (1) any error by the 
trial court was “invited” by Respondent; and (2) a finding contained in 
the Order on Pre-Hearing was sufficient to support the adjudication of 
neglect. We address each of these arguments in turn.

DSS initially contends that Respondent is prohibited from chal-
lenging the trial court’s adjudication because she “invited the outcome 
reached by the trial court” by stipulating to the allegation of neglect. 
The doctrine of invited error applies to “a legal error that is not a cause 
for complaint because the error occurred through the fault of the party 
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now complaining.” Sain v. Adams Auto Grp., Inc., 244 N.C. App. 657, 
669, 781 S.E.2d 655, 663 (2016) (citation and quotation marks omitted); 
see also Frugard v. Pritchard, 338 N.C. 508, 512, 450 S.E.2d 744, 746 
(1994) (“A party may not complain of action which he induced.” (cita-
tion omitted)).

In arguing that Respondent invited the trial court to adjudicate Rory 
as a neglected juvenile, DSS relies on In re K.C., 199 N.C. App. 557, 681 
S.E.2d 559 (2009). In that case, the respondent-mother argued on appeal 
that the trial court erred by “failing to adopt an appropriate visitation 
plan in its disposition order.” Id. at 561, 681 S.E.2d at 563. However, the 
court found that the respondent-mother had “disclaimed any interest 
in seeing the children until DSS ‘fixed’ them” and that she had “flatly 
refused to work with DSS towards reunification even though DSS has 
offered such things as visitation.” Id. at 563-64, 681 S.E.2d at 564 (quo-
tation marks and brackets omitted). As a result, this Court held that 
the respondent-mother was not entitled to appellate relief because she 
“specifically invited the trial court to honor her wishes by not providing 
for visitation between herself and the children[.]” Id. at 564, 681 S.E.2d  
at 564.

K.C. is clearly distinguishable from the present case. Here, the 
record is devoid of any indication that Respondent requested the trial 
court to adjudicate Rory as a neglected juvenile or remove her daughter 
from her care. Rather, she merely stipulated to certain facts concerning 
Rory’s school attendance, grades, and missed medical visits. Therefore, 
the doctrine of invited error is inapplicable.

[4] Next, DSS argues that a finding contained in the trial court’s Order 
on Pre-Hearing supported a finding of neglect as to Rory based on allega-
tions of sexual abuse. In making this argument, DSS directs our attention 
to the last sentence of Finding No. 2 of the Adjudication Order, which 
provides that “[t]he findings in [the Order on Pre-Hearing] are incorpo-
rated herein by reference as if set out in full.” DSS then points to Finding 
of Fact No. 9 of the Order on Pre-Hearing, which stated as follows:

9. There is no reasonable means other than continued 
custody with [DSS] to protect the juvenile and ensure 
her safety and the custody order should continue in 
effect. Efforts to prevent removal of the child from 
her parents’ custody and care were precluded by an 
immediate threat of harm to the juvenile, and place-
ment of the juvenile in the absence of such efforts 
was reasonable. [DSS], during an investigation based 
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upon allegations received on June 23, 2017, found that 
[Respondent’s] boyfriend, who has been identified as 
a sexual perpetrator against [Rory], was living in the 
home. [Respondent] did not find this to be a concern.

The Adjudication Order did not contain any specific references 
at all to Rory being sexually abused or indicate any concerns on this 
subject. Nor was any evidence offered on this issue at the adjudication 
hearing. Nevertheless, DSS contends that the trial court’s wholesale 
incorporation by reference of the findings from the Order on Pre-Hearing 
properly served as the basis for the adjudication of neglect based on 
the proposition that Rory was sexually abused by a person living in 
Respondent’s home. We disagree.

The trial court’s Order on Pre-Hearing was issued pursuant to N.C. 
Gen. Stat. § 7B-800.1, which provides, in pertinent part, as follows:

(a) Prior to the adjudicatory hearing, the court shall con-
sider the following:

(1) Retention or release of provisional counsel.

(2) Identification of the parties to the proceeding.

(3) Whether paternity has been established or efforts 
made to establish paternity, including the identity 
and location of any missing parent.

(4) Whether relatives, parents, or other persons with 
legal custody of a sibling of the juvenile have been 
identified and notified as potential resources for 
placement or support.

(5) Whether all summons, service of process, and 
notice requirements have been met.

(5a) Whether the petition has been properly verified 
and invokes jurisdiction.

(6) Any pretrial motions, including (i) appointment 
of a guardian ad litem in accordance with G.S. 
7B-602, (ii) discovery motions in accordance with 
G.S. 7B-700, (iii) amendment of the petition in 
accordance with G.S. 7B-800, or (iv) any motion 
for a continuance of the adjudicatory hearing in 
accordance with G.S. 7B-803.
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(7) Any other issue that can be properly addressed as 
a preliminary matter.

N.C. Gen. Stat. § 7B-800.1 (2017).

As an initial matter, we observe that the trial court did not indicate 
in Finding No. 2 — or in any other finding — of the Adjudication Order 
that it believed any specific provisions of the Order on Pre-Hearing were 
relevant to its determination of neglect. Instead, as noted above, the 
only substantive findings in the Adjudication Order related to missed 
classes and medical visits. Given that the Adjudication Order describes 
the Order on Pre-Hearing as having addressed “jurisdictional issues[,]” 
there is no indication that the court intended for any of the provisions 
of the Order on Pre-Hearing to constitute a substantive basis for the 
adjudication of neglect.

Moreover, it is important to note that the portion of Finding of Fact 
No. 9 in the Order on Pre-Hearing upon which DSS relies is not actually 
a “finding” at all. Instead, the court simply stated that DSS made the find-
ing referenced therein. This Court has held that “[i]n juvenile proceed-
ings, it is permissible for trial courts to consider all written reports and 
materials submitted in connection with those proceedings. Nevertheless, 
despite this authority, the trial court may not delegate its fact finding 
duty by relying wholly on DSS reports and prior court orders.” In re 
Z.J.T.B., 183 N.C. App. 380, 386-87, 645 S.E.2d 206, 211 (2007) (internal 
citations, quotation marks, and brackets omitted); see also In re Harton, 
156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003) (stating that trial court 
may not simply recite allegations but must instead find facts that sup-
port its conclusions of law). Therefore, for all of these reasons, Finding 
of Fact No. 9 in the Order on Pre-Hearing did not serve as a valid basis 
for the trial court’s adjudication of Rory as a neglected juvenile.

Conclusion

For the reasons stated above, we vacate the trial court’s  
13 September 2017 adjudication and disposition4 orders and remand 
for further proceedings not inconsistent with this opinion.

VACATED AND REMANDED.

Judges DILLON and BERGER concur.

4. Because we are vacating the trial court’s adjudication order, we must likewise 
vacate its disposition order.
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JESSIE M. MCCLEASE, pLAINTIFF 
v.

DOvER vOLuNTEER FIRE DEpT., DEFENDANT 

No. COA17-1123

Filed 19 June 2018

1. Negligence—volunteer fire department—structure fire—
reasonableness of response

A resident’s claim for negligence against a volunteer fire 
department for failing to timely respond to a structure fire at  
her house and to maintain the operability of a fire hydrant by her 
house was properly dismissed where the resident failed to produce 
sufficient evidence of either basis for her claim. 

2. Emotional Distress—negligent infliction of severe emotional 
distress—sufficiency of evidence 

Plaintiff’s evidence was insufficient to support a claim for 
negligent infliction of severe emotional distress where it did not show 
that a volunteer fire department acted in a negligent manner when 
responding to a structure fire at her house, nor that she suffered 
severe emotional distress where she only attended one appointment 
with a counselor and never filled a prescription provided by  
the counselor. 

Appeal by plaintiff from order entered 2 June 2017 by Judge John E. 
Nobles in Craven County Superior Court. Heard in the Court of Appeals 
4 April 2018.

J. Elliott Field for plaintiff-appellant.

Sumrell, Sugg, Carmichael, Hicks and Hart, P.A., by Scott C. Hart, 
for defendant-appellee. 

ZACHARY, Judge.

Jessie McClease (“plaintiff”) appeals from an order granting Dover 
Volunteer Fire Department’s (“defendant” or “Dover VFD”) motion for 
summary judgment on plaintiff’s claims for negligence and negligent 
infliction of emotional distress. On appeal, plaintiff argues that the trial 
court erred by granting summary judgment in favor of defendant because 
genuine issues of material fact existed as to whether defendant was 
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negligent in that defendant: (1) failed to respond to the structure fire 
in a timely manner, and (2) failed to maintain or otherwise ensure that 
the North Oak Street fire hydrant was working properly. After careful 
review, we affirm the trial court’s order.

Background

Plaintiff is a former resident of the Town of Dover, which is located 
in Craven County, North Carolina. In 1983, plaintiff and her husband 
purchased a residence on North Oak Street in Dover, where they lived 
until the residence was destroyed by a fire on 3 August 2013. Defendant 
is a non-profit corporation established under Chapter 55A of the North 
Carolina General Statutes that “provides fire suppression services to a 
six square mile area within Craven County.” Plaintiff’s residence was 
located within defendant’s fire district. 

On 14 October 2015, plaintiff filed a verified complaint in which 
she asserted claims for negligence and negligent infliction of emotional  
distress against defendant and the Town of Dover arising from a 
structure fire on 3 August 2013 that resulted in the destruction of 
plaintiff’s residence. Plaintiff specifically alleged that defendant was 
negligent in that defendant (1) failed to respond to the structure fire in 
a timely manner, and (2) failed to maintain or otherwise ensure that the 
North Oak Street fire hydrant near her home was working properly. 

In support of her claims, plaintiff submitted three affidavits. In the 
first affidavit, plaintiff’s niece, Monica Garris, asserts that when she 
arrived at plaintiff’s residence on 3 August 2013, (1) plaintiff’s house 
“was already burned-down to the ground”; (2) “[t]he fire was out and the 
house was gone”; (3) “the Dover [] VFD was not there”; (4) “Dover VFD 
came after I arrived”; and (5) “[w]hen Dover VFD got there, they were 
asking the other fire departments . . . what happened.” In the second 
affidavit, plaintiff’s former son-in-law, James Mock, asserts that when 
he arrived at plaintiff’s residence on 3 August 2013, (1) “[t]he house was 
engulfed in flames”; and (2) “I did not see the Dover VFD at the scene.” 
In the third affidavit, Burt Staton, a former volunteer for defendant, 
asserts that (1) he heard a fire alarm for fire assistance on Oak Street 
and drove toward defendant’s fire station; (2) there was no response 
from defendant for assistance after dispatch; (3) when he arrived at the 
scene, he saw Cove City Volunteer Fire Department had arrived; (4) 
Cove City Volunteer Fire Department could not use the fire hydrant in 
front of plaintiff’s house so they hooked up a fire hydrant approximately 
20 feet away; and (5) Dover VFD finally arrived and was followed by 
the Jones County Volunteer Fire Department, Fort Barnwell Volunteer 
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Fire Department, and Township 9 Volunteer Fire Department. Staton 
asserted that he stayed at the scene for approximately thirty minutes.  

The affidavits submitted by defendant and the parties’ pleadings 
allege the following additional facts: Craven County’s Communications 
Center is responsible for receiving all emergency 9-1-1 calls within the 
county and for dispatching the appropriate response units. If a dispatch 
remains unanswered for two minutes, the dispatcher will contact 
additional response units. The dispatch keeps an electronic “Detail Call 
For Services Report” (“Report”) of the total communications made to 
and from all responding emergency personnel. 

When a structure fire is reported, Craven County has an automatic 
aid policy pursuant to which more than one fire department is automati-
cally dispatched. When a structure fire is reported within defendant’s fire 
district, the Cove City Volunteer Fire Department and the Fort Barnwell 
Volunteer Fire Department are also dispatched. Because defendant oper-
ates with an entirely volunteer staff, there is no internal policy requiring 
staffing of the station house where defendant’s apparatuses are stored. 
However, each volunteer is issued a pager by which the volunteer is 
notified when an emergency call is received from within defendant’s fire 
district. Additionally, defendant’s leadership, including the Fire Chief, 
Assistant Chief, and Captains, keep VHF radios in their personal vehi-
cles with which they respond to the Communications Center whenever 
a call is received. A response from defendant’s leadership via VHF radio 
is transmitted to the other volunteers’ pagers to inform them that an 
emergency call has been received and that defendant is responding. 

Upon confirmation that defendant is responding to an emergency, 
its volunteers may proceed either to defendant’s fire station or directly 
to the location of the emergency, whichever is closer to their location 
at the time. As defendant’s volunteers could be spread throughout the 
county upon dispatch, many of its volunteers keep their “turnout-gear” 
in their personal vehicles rather than at the fire house to put on at the 
scene of the fire. 

On 3 August 2013, plaintiff’s husband, Mr. McClease, was mowing 
grass in the yard when he observed smoke coming from the attic 
of plaintiff’s residence and realized that the residence was on fire. 
He immediately asked the neighbor to call 9-1-1. At 3:07 p.m., the 
Communications Center received an emergency call from plaintiff’s 
neighbor reporting that plaintiff’s residence was on fire. At 3:08 p.m., the 
Communications Center placed a dispatch call to defendant. Pursuant to 
the automatic aid agreement, the Cove City Volunteer Fire Department 
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and the Fort Barnwell Volunteer Fire Department were dispatched at 
that time as well. 

Assistant Chief Eric Pitts and his brother, Captain Ethan Pitts, were 
at their parents’ house when the dispatch came through. They pro-
ceeded directly to plaintiff’s residence, arriving at 3:11 p.m. according to 
the Communications Center Report. Defendant’s Captain Tyler Whitney 
was already at the scene performing a “size-up” to determine the appro-
priate course of action. Capt. Pitts remained at the scene with Capt. 
Whitney, while Asst. Chief Pitts proceeded to defendant’s fire station to 
get a pumper truck. 

Asst. Chief Pitts returned with the pumper truck at 3:21 p.m., and 
defendant’s volunteers hooked up the apparatus to a fire hydrant on 
Johnson Street, approximately 500 feet from plaintiff’s residence. 
Defendant had notified the Town of Dover that the hydrant across from 
plaintiff’s residence was inoperable approximately a month prior to 
the fire. However, according to Asst. Chief Pitts, even if the McClease 
hydrant had been operable, “[i]t was safer and more efficient to sim-
ply pull water from the Johnson Street hydrant” because “[c]onnecting 
either apparatus to the McClease fire hydrant would [have] require[d] a 
hose to be run around the apparatus thereby creating a trip hazard and 
limiting the mobility of both apparatus at the scene.” 

Defendant filed its motion for summary judgment on 12 May 2017, 
which the trial court granted on 2 June 2017. Plaintiff gave timely notice 
of appeal. 

Standard of Review

This Court reviews a trial court’s order granting or denying summary 
judgment de novo. In re Will of Jones, 362 N.C. 569, 573, 669 S.E.2d 
572, 576 (2008). Summary judgment is proper where “the pleadings, 
depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any 
material fact and that any party is entitled to a judgment as a matter of 
law.” N.C. Gen. Stat. § 1A-1, Rule 56(c) (2017). “Summary judgment is 
not appropriate where matters of credibility and determining the weight 
of the evidence exist.” Draughon v. Harnett County Bd. of Educ., 158 
N.C. App. 208, 212, 580 S.E.2d 732, 735 (2003) (citing Moore v. Fieldcrest 
Mills, Inc., 296 N.C. 467, 470, 251 S.E.2d 419, 422 (1979)). 

The burden of proof governing motions for summary judgment is 
well established. Initially, the movant “bears the burden of establishing 
that there is no triable issue of material fact.” DeWitt v. Eveready Battery 
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Co., 355 N.C. 672, 681, 565 S.E.2d 140, 146 (2002) (citing Nicholson  
v. American Safety Util. Corp., 346 N.C. 767, 774, 488 S.E.2d 240, 244 
(1997)). The movant may meet this burden “ ‘by proving that an essential 
element of the opposing party’s claim is non-existent, or by showing 
through discovery that the opposing party cannot produce evidence to 
support an essential element of his claim . . . .’ ” Id. (quoting Collingwood 
v. G.E. Real Estate Equities, 324 N.C. 63, 66, 376 S.E.2d 425, 427 (1989)). 
“ ‘[O]nce the party seeking summary judgment makes the required 
showing, the burden shifts to the nonmoving party to produce a forecast 
of evidence demonstrating specific facts, as opposed to allegations, 
showing that he can at least establish a prima facie case at trial.’ ” 
Pacheco v. Rogers & Breece, Inc., 157 N.C. App. 445, 448, 579 S.E.2d 505, 
507 (2003) (quoting Gaunt v. Pittaway, 139 N.C. App. 778, 784-85, 534 
S.E.2d 660, 664 (2000), cert. denied, 353 N.C. 371, 547 S.E.2d 810 (2001)). 

“Summary judgment is seldom appropriate in a negligence action. A 
trial court should only grant such a motion where the plaintiff’s forecast 
of evidence fails to support an essential element of the claim.” Wallen  
v. Riverside Sports Ctr., 173 N.C. App. 408, 411, 618 S.E.2d 858, 861 
(2005) (citing Bostic Packaging, Inc. v. City of Monroe, 149 N.C. App. 
825, 830, 562 S.E.2d 75, 79 (2002)). Nonetheless,“[a] ‘[p]laintiff is required 
to offer legal evidence tending to establish beyond mere speculation or 
conjecture every essential element of negligence, and upon failure to 
do so, [summary judgment] is proper.’ ” Frankenmuth Ins. v. City of 
Hickory, 235 N.C. App. 31, 34, 760 S.E.2d 98, 101 (2014) (quoting Young 
v. Fun Services-Carolina, Inc., 122 N.C. App. 157, 162, 468 S.E.2d 260, 
263 (1996)).

Discussion 

I.  Negligence Claim

[1] Plaintiff argues that the trial court erred by granting summary 
judgment for defendant on plaintiff’s claim for negligence because 
there existed genuine issues of material fact. After careful review, we 
conclude that plaintiff failed to produce evidence of genuine issues for 
trial on the issue of negligence. 

It is well established that in order to establish a prima facie case 
of negligence against the defendant, the plaintiff must demonstrate that 
“(1) the defendant owed the plaintiff a duty of care; (2) the defendant’s 
conduct breached that duty; (3) the breach was the actual and proximate 
cause of the plaintiff’s injury; and (4) plaintiff suffered damages as a 
result of the injury.” Wallen, 173 N.C. App. at 411, 618 S.E.2d at 861 
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(quoting Vares v. Vares, 154 N.C. App. 83, 87, 571 S.E.2d 612, 615 (2002), 
disc. review denied, 357 N.C. 67, 579 S.E.2d 576-77 (2003)). 

In the present case, plaintiff alleged that defendant was negligent 
in that defendant (1) failed to respond to the structure fire in a timely 
manner, and (2) failed to maintain or otherwise ensure that the North 
Oak Street fire hydrant was working properly. However, plaintiff failed 
to produce evidence of each element of these claims. 

There was no evidence before the trial court that defendant failed 
to respond in a timely manner. The record established that defendant 
responded within three minutes of the dispatch and was the primary 
unit at the scene of the fire. This is a reasonable response time and does 
not amount to a breach of the duty of reasonable care. Moreover, the affi-
davits submitted by plaintiff do not support her claim that defendant did 
not respond in a timely manner. Garris was not at the scene until after 
the fire was extinguished, and Mock merely asserts that he “did not see 
[defendant]” at the scene, which does not establish that defendant was 
not present. Staton’s affidavit states that defendant arrived shortly after 
Cove City Volunteer Fire Department; defendant’s apparatus did arrive 
after a Cove City Rescue Squad’s ambulance, but this does not establish 
that none of defendant’s volunteers were on scene and responding to 
the fire.

In addition, there was no evidence before the trial court that defen-
dant acted in a negligent manner with regard to the fire hydrant in front 
of plaintiff’s residence. Plaintiff failed to put forth any evidence that 
defendant had a duty to maintain the fire hydrant. The evidence showed 
that it was the duty of the Town of Dover to maintain the fire hydrant, 
not that of defendant. Moreover, plaintiff produced no evidence that the 
inoperability of the fire hydrant was the proximate cause of plaintiff’s 
damages. In fact, the evidence showed that defendant would not have 
used this fire hydrant, even if it had been operable at the time of the fire. 

Plaintiff failed to meet her burden to set forth specific facts estab-
lishing every element of her negligence claim. Therefore, defendant was 
entitled to judgment as a matter of law.

II.  Claim for Negligent Infliction of Severe Emotional Distress

[2] Plaintiff also argues that the trial court erred by granting summary 
judgment for defendant on plaintiff’s claim for negligent infliction of 
emotional distress because there existed genuine issues of material fact. 
We conclude that plaintiff failed to produce specific facts showing any 
genuine issues for trial on this claim as well.
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A claim of negligent infliction of emotional distress requires proof 
of negligent conduct. Pittman v. Hyatt Coin & Gun, Inc., 224 N.C. 
App. 326, 330, 735 S.E.2d 856, 858-59 (2012). Given that plaintiff failed 
to present evidence establishing a prima facie negligence claim, she 
cannot recover on this cause of action. 

Furthermore, no evidence tends to show that plaintiff suffered 
severe emotional distress. Plaintiff attended one appointment with a 
counselor and never filled the prescription that the counselor provided. 
This does not establish a “severe and disabling emotional or mental con-
dition,” as such is defined under North Carolina law. Wilkerson v. Duke 
Univ., 229 N.C. App. 670, 675-76, 748 S.E.2d 154, 159 (2013) (citation and 
quotation marks omitted).  

Plaintiff failed to produce evidence to support a prima facie case 
of negligent infliction of emotional distress. Therefore, defendant was 
entitled to judgment as a matter of law.

III.  Immunity

The issues of sovereign, governmental, and statutory immunity 
were raised in the parties’ complaint and answer. However, neither 
party addresses these issues in their briefs submitted to this Court. 
Accordingly, we do not consider these issues on appeal. 

Conclusion

For the reasons set forth above, the trial court’s summary judgment 
order is 

AFFIRMED.

Judges ELMORE and TYSON concur.
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vERONICA RuSSELL, pLAINTIFF 
v.

DONALD WOFFORD, DEFENDANT 

No. COA17-1191

Filed 19 June 2018

1. Firearms and Other Weapons—no contact order—firearms 
provision added sua sponte—no authority

The provisions of a no-contact order (not a domestic violence 
prevention order) regarding firearms were reversed. The district 
court does not have the authority under Chapter 50C of the North 
Carolina General Statutes sua sponte to order defendant to surrender 
his firearms, revoke his concealed carry permit, or order defendant 
not to purchase firearms during the period the order is in effect.

2. Stalking—no-contact order—findings—supporting evidence 
sufficient

A no-contact order was affirmed (except for provisions 
regarding firearms) where defendant argued that he did not commit 
the acts alleged but acknowledged that there was sufficient evidence 
to support the trial court’s findings of fact and did not actually 
challenge the conclusions of law. 

Appeal by defendant from order entered 2 June 2017 by Judge 
Jeffrey E. Noecker in District Court, New Hanover County. Heard in the 
Court of Appeals 7 March 2018.

No brief filed on behalf of plaintiff.

Sherman Law, P.C., by Scott G. Sherman, for defendant-appellant.

STROUD, Judge

Defendant appeals no-contact order under North Carolina General 
Statute Chapter 50C which ordered him to surrender his firearms.  
Because the trial court had no authority under North Carolina General 
Statute Chapter 50C to order defendant not to possess or purchase any 
firearms, to surrender his firearms, or to revoke his concealed carry 
permit, we reverse and remand the portion of the order with these 
provisions. We affirm the remaining portions of the order.
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I.  Background

On or about 23 May 2017, plaintiff filed COMPLAINT FOR 
NO-CONTACT ORDER FOR STALKING OR NONCONSENSUAL SEXUAL 
CONDUCT on form AOC-CV-520, Rev. 8/14 against defendant under 
North Carolina General Statute § 50C-2. Plaintiff alleged defendant 
grabbed her breasts without her consent, came to her house “making 
false accusations” and refused to leave, and had his erectile dysfunction 
medication delivered to her home. Plaintiff marked boxes on the form 
requesting an ex parte temporary order and a permanent no-contact 
order.1 Plaintiff also marked all of the boxes 4 through 9 on the form 
which request that defendant be ordered not to visit her or interfere 
with her in various ways and to stay away from her children’s schools. 
Plaintiff made no request in the blank areas under box 10 entitled “Other: 
(specify)[.]” Plaintiff also made no allegations regarding firearms or any 
threat of physical violence. 

The trial court entered an ex parte TEMPORARY NO-CONTACT 
ORDER FOR STALKING OR NONCONSENSUAL SEXUAL CONDUCT, 
form AOC-CV-523, rev. 10/15, granting the relief as plaintiff requested and 
setting a hearing on the permanent no-contact order on 2 June 2017. On 
2 June 2017, the trial court held the hearing on the permanent no-contact 
order; plaintiff and defendant were both present and defendant was 
represented by counsel. Plaintiff did not mention guns or make any 
request related to guns during her testimony. Defendant mentioned 
during his testimony he was a former FBI agent, retired police officer, 
and a veteran; he owned a firearm, and was “authorized to be armed in 
fifty states twenty-four seven.” The trial court entered a NO-CONTACT 
ORDER FOR STALKING OR NONCONSENSUAL SEXUAL CONDUCT on 
form AOC-CV-524, Rev. 4/17 under North Carolina General Statute § 50C-7. 
The order included findings of fact regarding nonconsensual sexual 
conduct by defendant and concluded that defendant had “committed 
acts of unlawful conduct against the plaintiff.” 

In the decree portion of the order, the trial court checked boxes  
1 through 6, ordering defendant not to commit various acts such as 
visiting or stalking the plaintiff. The trial court also checked box 7, 
entitled “Other: (specify)” and made a handwritten notation ordering:

Defendant shall surrender to the NH Sheriff’s office any 
and all firearms that he owns, to be held by NH Sheriff 

1. Under North Carolina General Statute § 50C-8(b), “[a] permanent civil no-contact 
order shall be effective for a fixed period of time not to exceed one year[,]” but it can be 
extended under § 50C-8(c). N.C. Gen. Stat. § 50C-8 (2017).
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for the duration of this order. Defendant’s concealed carry 
permit is revoked for the period of this order. Defendant is 
prevented from purchasing possessing any firearm for the 
term of this order. 

Defendant filed a timely notice of appeal from the order.

II.  Surrender of Firearms

[1] Defendant first contends that the trial court exceeded its authority 
as granted in North Carolina General Statute § 50C-7 by ordering him 
to surrender his firearms, not to purchase or possess any firearms, and 
revoking his concealed carry permit.  The order was entered under 
North Carolina General Statute, Chapter 50C, and presents a question 
of statutory interpretation. “Questions of statutory interpretation are 
questions of law, which are reviewed de novo by an appellate court.” 
State v. Largent, 197 N.C. App. 614, 617, 677 S.E.2d 514, 517 (2009) 
(citations and quotation marks omitted). 

North Carolina General Statute § 50C-7 (2017) provides, 

Upon a finding that the victim has suffered an act 
of unlawful conduct committed by the respondent, a 
permanent civil no-contact order may issue if the court 
additionally finds that process was properly served on the 
respondent, the respondent has answered the complaint 
and notice of hearing was given, or the respondent is in 
default. No permanent civil no-contact order shall be 
issued without notice to the respondent. Hearings held to 
consider permanent relief pursuant to this section shall 
not be held via video conference.

Nothing in North Carolina General Statute Chapter 50C addresses 
surrender of firearms. North Carolina General Statute § 50C-5 sets forth 
a list of remedies for a civil no-contact order: 

(b) The court may grant one or more of the following 
forms of relief in its orders under this Chapter:

(1) Order the respondent not to visit, assault, molest, 
or otherwise interfere with the victim.

(2) Order the respondent to cease stalking the 
victim, including at the victim’s workplace.

(3) Order the respondent to cease harassment of  
the victim.
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(4) Order the respondent not to abuse or injure  
the victim.

(5) Order the respondent not to contact the victim 
by telephone, written communication, or electronic means.

(6) Order the respondent to refrain from entering or 
remaining present at the victim’s residence, school, place 
of employment, or other specified places at times when 
the victim is present.

(7) Order other relief deemed necessary and 
appropriate by the court, including assessing attorneys’ 
fees to either party.

N.C. Gen. Stat. § 50C-5 (2017). North Carolina General Statute § 50C-11 
further provides that “[t]he remedies provided by this Chapter are not 
exclusive but are additional to other remedies provided under law.” N.C. 
Gen. Stat. § 50C-11 (2017).

This case presents the question of what “other relief” or “additional” 
remedies the trial court has statutory authority to order, and in particular, 
whether the court may order surrender of firearms. N.C. Gen. Stat.  
§§ 50C-5; -11. Because Chapter 50B is a similar statutory scheme which 
addresses orders issued to protect against acts of domestic violence 
(“DVPO”) arising in a “personal relationship” it is useful to compare the 
language of the two Chapters and consider the types of relief allowed 
under Chapter 50B to determine whether surrender of firearms is also 
a proper remedy under Chapter 50C.2 Compare generally N.C. Gen. 
Stat. Chap. 50B, 50C (2017). Chapter 50C addresses those situations 
not covered by Chapter 50B, where the parties are not in a “personal 
relationship.” See Tyll v. Willets, 229 N.C. App. 155, 159, 748 S.E.2d 329, 
331 (2013) (“North Carolina General Statute § 50C–1 incorporates the 
definitions of ‘personal relationship’ from North Carolina General Statute 

2. Chapter 50B addresses parties in a “personal relationship” which is defined as 
“(1) [a]re current or former spouses; (2) Are persons of opposite sex who live together 
or have lived together; (3) Are related as parents and children, including others acting 
in loco parentis to a minor child, or as grandparents and grandchildren. For purposes of 
this subdivision, an aggrieved party may not obtain an order of protection against a child 
or grandchild under the age of 16; (4) Have a child in common; (5) Are current or former 
household members; (6) Are persons of the opposite sex who are in a dating relationship or 
have been in a dating relationship. For purposes of this subdivision, a dating relationship 
is one wherein the parties are romantically involved over time and on a continuous basis 
during the course of the relationship. A casual acquaintance or ordinary fraternization 
between persons in a business or social context is not a dating relationship.” N.C. Gen. 
Stat. 50B-1(b) (2017).
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Chapter 50B and excludes them from the category of relationships upon 
which a Chapter 50C no-contact order can be premised. See N.C. Gen. 
Stat. § 50C–1(8). In doing so, Chapter 50C provides a method of obtaining 
a no-contact order against another person when the relationship is not 
romantic, sexual, or familial. See N.C. Gen. Stat. §§ 50B–1(b), 50C–1(8).”). 

North Carolina General Statute § 50B-3(a) sets forth similar types 
of relief as § 50C-5. Compare N.C. Gen. Stat. §§ 50B-3; 50C-5 (2017). 
North Carolina General Statutes 50B-3 and 50C-5 are not identical, 
since Chapter 50B includes provisions needed to address possession of 
a residence, child custody and support, and property issues common 
between those in a “personal relationship[.]” Compare N.C. Gen. Stat. 
§§ 50B-3; 50C-5; see generally N.C. Gen. Stat. 50B-1. North Carolina  
§ 50B-3(a)(13) is a “catch-all” provision which allows the trial court to 
“[i]nclude any additional prohibitions or requirements the court deems 
necessary to protect any party or any minor child.” N.C. Gen. Stat.  
§ 50B-3(a)(13) (emphasis added). Our Supreme Court has interpreted 
the “catch-all” provision of § 50B-3(a)(13) and held that the word “any” 
does not give the trial court unlimited power to order additional relief. 
See State v. Elder, 368 N.C. 70, 773 S.E.2d 51 (2015).

Notably, in comparing Chapters 50B and 50C, Chapter 50C does 
not mention firearms, while North Carolina General Statute § 50B-3.1, 
entitled, “Surrender and disposal of firearms; violations; exemptions[,]” 
sets forth detailed requirements for any DVPO which orders surrender 
of firearms. See N.C. Gen. Stat. § 50B-3.1 (2017). The trial court must 
make specific findings of fact in the DVPO to justify ordering the 
surrender of firearms. See id. The statute also sets forth the procedure 
for returning weapons to their owner and disposal of firearms not 
returned. See id. Here, neither the complaint nor the ex parte no-contact 
order mentioned firearms – nor does Chapter 50C -- so defendant had no 
notice of the possibility of an order requiring surrender. Since the trial 
court imposed this provision after the hearing, sua sponte, neither party 
had an opportunity to address it at the hearing or to object. 

In State v. Elder, the trial court granted a DVPO which, in addition 
to the relief enumerated by § 50B-3 provided 

that any Law Enforcement officer serving this Order shall 
search the Defendant’s person, vehicle and residence and 
seize any and all weapons found. Notably, the court made 
no findings or conclusions that probable cause existed to 
search defendant’s property or that defendant even owned 
or possessed a weapon.
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Id. at 71, 773 S.E.2d at 52 (quotation marks and brackets omitted). Upon 
conducting the search directed by the DVPO, law enforcement officers 
discovered a marijuana growing operation in the defendant’s home, 
leading to criminal charges. See id. In his criminal case, our Supreme 
Court held that the trial court should have allowed the defendant’s 
motion to suppress the evidence obtained from their search of his home 
under the DVPO because the district court did not have authority to 
order a search of a home without probable cause or a search warrant:

Our General Assembly enacted the Domestic Violence 
Act, N.C.G.S. Chapter 50B, to respond to the serious 
and invisible problem of domestic violence. Subsection  
50B–3(a) states that if a court finds a defendant committed 
an act of domestic violence, the court must grant a DVPO 
restraining the defendant from further acts of domestic 
violence. The statute then lists thirteen types of relief 
that the court may order in a DVPO. The first twelve 
are specific prohibitions or requirements imposed on a 
party to the DVPO. The last type of relief is a catch-all 
provision that authorizes the court to order any additional 
prohibitions or requirements the court deems necessary 
to protect any party or any minor child.

We disagree with the State’s contention that the 
General Assembly intended a broad interpretation of 
the word “any.” The plain language of section 50B–3 
does not authorize courts to order law enforcement to 
search a defendant’s person, vehicle, or residence under a 
DVPO. The word “any” in the catch-all provision modifies 
“additional prohibitions or requirements,” N.C.G.S.  
§ 50B–3(a)(13), and this provision follows a list of twelve 
other prohibitions or requirements that the judge may 
impose on a party to a DVPO. For example, the court  
may prohibit a party from harassing the other party or 
from purchasing a firearm, and it may require a party to 
provide housing for his or her spouse and children,  
to pay spousal and child support, or to complete an abuser 
treatment program. It follows, then, that the catch-all 
provision limits the court to ordering a party to act or 
refrain from acting; the provision does not authorize the 
court to order law enforcement, which is not a party to 
the civil DVPO, to proactively search defendant’s person, 
vehicle, or residence. 
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Not only is this interpretation demanded by the 
plain language of the statute, but it is consistent with 
the protections provided by the Federal and State 
Constitutions. The Federal and State Constitutions 
protect fundamental rights by limiting the power of the 
government. Yet under the State’s broad interpretation 
here, district courts would have seemingly unfettered 
discretion to order a broad range of remedies in a DVPO 
so long as the judge believes they are necessary for the 
protection of any party or child. This interpretation 
contravenes the Fourth Amendment to the United 
States Constitution and Article I, Section 20 of the North  
Carolina Constitution.

Id. at 72–73, 773 S.E.2d at 53 (citations and quotation marks omitted).

Although the particular issue in Elder is different, the same sort of 
analysis applies here. See generally Elder, 368 N.C. 70, 773 S.E.2d 51. 
Furthermore, the list of relief in North Carolina General Statute Chapter 
50C is even more limited than the list of remedies in Chapter 50B; 
compare N.C. Gen. Stat. Chap. 50B; 50C, all of the remedies in § 50C-5 
are “ordering a party to act or refrain from acting” in relationship to, in 
this case, plaintiff. Elder, 368 N.C. at 72–73, 773 S.E.2d at 53; see N.C. 
Gen. Stat. § 50C-5. If we were to interpret Chapter 50C to allow the dis-
trict court to order, sua sponte, surrender of firearms, revocation of 
a concealed carry permit, and forbidding the purchase or possession  
of firearms, even with no evidence of threatened use of a firearm or 
any threat of physical harm, this interpretation would allow far broader 
relief than North Carolina General Statute Chapter 50B does, with no 
notice to a defendant that he may be required to surrender or not pos-
sess firearms. See generally Elder, 368 N.C. at 72–73, 773 S.E.2d at 53; 
N.C. Gen. Stat. Chap. 50B. Even if this order had been entered under  
Chapter 50B, the order requiring surrender of firearms would have been 
in error because there was no evidence to support the required findings 
of fact under North Carolina General Statute § 50B-3.1. See N.C. Gen. Stat.  
§ 50B-3.1. District Courts do not have “unfettered discretion to order a 
broad range of remedies” in a Chapter 50B protective order “so long as 
the judge believes they are necessary for the protection of any party or 
child” nor do they have “unfettered discretion” under Chapter 50C to 
order any relief the judge believes necessary to protect a victim. Elder, 
368 N.C. at 73, 773 S.E.2d at 52. We understand that the motivation of 
the trial court was simply to protect plaintiff, but the district court does 
not have authority under Chapter 50C sua sponte to order defendant to 
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surrender his firearms, revoke his concealed carry permit, or to order 
him not to purchase or possess any firearms during the period of the 
no-contact order. We reverse these provisions of the no-contact order.

III.  No-Contact Order

[2] Defendant also argues that the trial court should not have entered 
a no-contact order because he did not commit the acts plaintiff alleged 
and testified about at the hearing. But defendant’s brief acknowledges 
there was sufficient evidence to support the trial court’s findings of fact: 
“Although the Defendant disagrees with the Court’s actual finding, the 
Defendant concedes that the Court had the right and opportunity to 
view the evidence in the way the Court did and that the evidence, so 
construed, may uphold an Order for Non-Consensual Sexual Conduct.” 
Defendant does not actually challenge either the findings of fact or the 
conclusions of law in the no-contact order, so we affirm the order except 
as to the provisions regarding firearms discussed above. 

IV.  Conclusion

The district court exceeded its authority under North Carolina 
General Statute Chapter 50C by ordering defendant to surrender his 
firearms, revoking his concealed carry permit, and ordering him not to 
purchase or possess firearms during the period of the no-contact order. 
We reverse the provisions of the order addressing firearms. We remand 
to the trial court to determine if any additional order is needed to direct 
the New Hanover Sheriff’s Office to return defendant’s firearms, and if 
so, to enter such an order. We affirm the remainder of the order.

AFFIRMED in part; REVERSED and REMANDED in part.

Judges DAVIS and ARROWOOD concur.
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STATE OF NORTH CAROLINA 
v.

BRANDON MARQuIS COZART, DEFENDANT 

No. COA17-535

Filed 19 June 2018

1. Satellite-Based Monitoring—no written notice of appeal at 
trial—writ of certiorari denied

Defendant’s petition for certiorari from the imposition of lifetime 
satellite-based monitoring (SBM) was denied where defendant gave 
only an oral notice of appeal and no written notice appeal was served 
on the parties. Since SBM is a civil proceeding, the requirements 
of Appellate Rule 3 must be met to confer appellate jurisdiction, 
including a written notice of appeal.

2. Appeal and Error—Rules of Appellate Procedure—motion to 
suspend

Defendant’s motion to suspend the Appellate Rules of 
Procedure to reach the merits of his satellite-based monitoring 
(SBM) sentence was denied where he did not argue how his failure 
to object to the imposition of lifetime SBM resulted in fundamental 
error or manifest injustice.

3. Constitutional Law—right to counsel—substitution of 
appointed counsel

The trial court did not abuse its discretion by denying defendant’s 
motion to discharge appointed counsel where the trial court allowed 
defendant the opportunity to explain his desire to discharge his 
appointed counsel, inquired into defendant’s competence before 
ruling, and treated the motion as one for a continuance and to 
substitute counsel. 

4. Constitutional Law—effective assistance of counsel—pre-
trial plea bargaining

Defendant’s argument that he received inadequate representation 
was dismissed where the record was not sufficient to determine 
whether trial counsel was ineffective.

Judge ZACHARY concurring.
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Appeal by defendant from an order entered 8 September 2016 by 
Judge Paul C. Ridgeway in Wake County Superior Court. Heard in the 
Court of Appeals 2 November 2017.

Attorney General Joshua H. Stein, by Assistant Attorney General 
Sherri H. Lawrence, for the State.

Paul F. Herzog for defendant-appellant.

BERGER, Judge.

On September 8, 2016, a Wake County jury found Brandon Marquis 
Cozart (“Defendant”) guilty of three counts of statutory rape and two 
counts of indecent liberties with a child. Defendant appeals, contending 
the trial court failed to conduct a Grady hearing prior to imposing lifetime 
satellite-based monitoring (“SBM”), failed to substitute court appointed 
counsel upon his request, and he received ineffective assistance  
of counsel (“IAC”). We hold that Defendant failed to properly appeal the 
imposition of SBM. Further, we deny his petition for writ of certiorari, 
find no error regarding the trial court’s inquiry concerning discharge of 
counsel, and dismiss his IAC claim without prejudice.

Factual and Procedural Background

In 2014, Defendant, along with his fiancée and infant son, moved 
into the home of his friend, Montrail Alexander (“Alexander”). Fourteen 
year old Mary1 lived across the street with her mother, siblings, and 
grandparents. Mary would frequently visit Alexander’s house for 
sleepovers and family events because Mary’s mother was close friends 
with Alexander. Mary regarded Alexander as a “big brother,” and had 
been visiting him for seven or eight years.

Mary met Defendant at Alexander’s house for the first time in 
February 2014. Mary and her siblings would visit Alexander’s house 
three to four times a week, and sleep over every other weekend. 
Defendant made remarks to Mary and her younger sister about their 
appearance that made them uncomfortable, and, as a result, their visits 
to Alexander’s house became less frequent.

Mary testified that in March or mid-April of 2014, she decided to 
spend the night at Alexander’s house with her two younger sisters 
and two step-brothers, despite feeling uneasy. That night, Alexander’s 

1. Pseudonyms are used throughout to protect the juveniles’ identities and for ease 
of reading pursuant to N.C.R. App. P. 3.1(b).
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family slept in their own bedroom, Defendant slept in his bedroom with 
his family, and the children all slept in the living room, with Mary on 
the couch. Mary heard Defendant go to the bathroom, and when he 
came out, he approached her, put his hand over her mouth, and told 
her to be quiet. Defendant forcibly undressed Mary and made her have 
unprotected vaginal intercourse with him. Mary testified there was 
blood in her underwear and she did not know what to do because she 
was scared. Mary returned to her home the next morning and did not tell 
anyone what happened. 

A few weeks later, Mary went over to Alexander’s house again to see 
his newborn baby. Defendant was the only adult in the house. After she 
entered, Defendant forced Mary against the living room couch while  
she said “no” repeatedly. Defendant then made Mary go into the hallway 
where he forcibly removed her pants and underwear and engaged in sex-
ual intercourse with her. Defendant stopped after Mary told him her stom-
ach was hurting. When Alexander’s girlfriend came home, Mary left. After 
this incident, Mary was bleeding heavily and had semen in her vagina. 
Mary did not tell her mother about the specific encounters because she 
was afraid her family would not believe her. 

Defendant moved out of Alexander’s house in June 2014, and Mary 
had no further sexual encounters with him. In late June, Mary found out 
that she was pregnant after taking two pregnancy tests, and messaged 
Defendant on Facebook regarding the pregnancy. 

After reporting the incident to law enforcement, the Garner Police 
Department started an investigation. Investigators obtained DNA sam-
ples from Mary, Defendant, and Mary’s child who was born in January 
2015. DNA analysis showed there was a 99.9999 percent probability that 
Defendant was the father of Mary’s child. On September 30, 2014, the 
Garner Police Department arrested Defendant for two counts of felony 
statutory rape of a person thirteen, fourteen, or fifteen years old.

On September 25, 2014, prior to Defendant’s arrest, Chelsea, a 
fifteen-year-old runaway, met Defendant on the street at Moore Square 
in downtown Raleigh. Defendant approached Chelsea and initiated 
a conversation. Defendant told her about his son’s birthday party at a 
local hotel. Chelsea went with Defendant to the hotel, thinking that 
it would be a birthday party. Defendant initiated a sexual encounter 
with Chelsea. Chelsea testified that she did not want Defendant to have  
sex with her, but eventually acquiesced. Defendant had sexual 
intercourse with Chelsea twice at his insistence in the hotel room. 
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After the encounter, Chelsea left the hotel and did not talk about the 
incident until she spoke with Detective William Tripp with the Raleigh 
Police Department on September 26, 2014. Chelsea underwent a child 
medical exam at SAFEchild Advocacy Center in Raleigh based on a 
recommendation by Detective Tripp. Chelsea again identified Defendant 
as the man who had sexual intercourse with her in an interview at  
the center. 

On September 30, 2014, Defendant was arrested for three counts of 
felony statutory rape of a person thirteen, fourteen, or fifteen years old, 
and two counts of indecent liberties with a child. On October 27 and 
28, 2014, a Wake County Grand Jury indicted Defendant for five counts 
of statutory rape of a person thirteen, fourteen, or fifteen years old and 
three counts of taking indecent liberties with a child. The offenses were 
joined for trial. 

At the close of the State’s evidence at trial, one count of statutory 
rape was dismissed by the trial court for lack of evidence. The jury found 
Defendant guilty of three counts of statutory rape of a person thirteen, 
fourteen, or fifteen years old, and two counts of taking indecent liberties 
with a child. Defendant was sentenced to two consecutive active sen-
tences of 300 to 420 months imprisonment. Upon his release, Defendant 
was ordered to register as a sex offender for life and enroll in lifetime 
SBM. Defendant gave oral notice of appeal.

Analysis

I.  Satellite-Based Monitoring

[1] Defendant concedes that the oral notice of appeal was insufficient 
to confer jurisdiction to this Court to consider his SBM claim. On July 
28, 2017, Defendant filed a petition for writ of certiorari pursuant to 
Rule 21 of the North Carolina Rules of Appellate Procedure regarding 
the imposition of SBM upon his release for the remainder of his natural 
life. See N.C.R. App. P. 21(c). Defendant requests that this Court grant a 
petition for writ of certiorari to hear his appeal on this issue, and then 
suspend the Appellate Rules under Rule 2 to reach the merits of his 
unpreserved constitutional argument. We deny Defendant’s requests.

“Our Court has held that SBM hearings and proceedings are not 
criminal actions, but are instead a civil regulatory scheme.” State  
v. Brooks, 204 N.C. App. 193, 194, 693 S.E.2d 204, 206 (2010) (citation, 
internal quotation marks, and brackets omitted). “In light of our decisions 
interpreting an SBM hearing as not being a criminal trial or proceeding 
for purposes of appeal, we must hold that oral notice pursuant to N.C.R. 



100 IN THE COURT OF APPEALS

STATE v. COZART

[260 N.C. App. 96 (2018)]

App. P. 4(a)(1) is insufficient to confer jurisdiction on this Court. Id. at 
194-95, 693 S.E.2d at 206. Here, Defendant gave oral notice of appeal in 
open court. Defendant concedes his oral notice of appeal was defective 
regarding this issue since SBM hearings are civil proceedings. Oral notice 
of appeal is insufficient in civil proceedings to confer jurisdiction to this 
Court under Rule 3 of the North Carolina Rules of Appellate Procedure. 

Rule 3 provides that, for appeals from civil proceedings, 

Any party entitled by law to appeal from a judgment or 
order of a superior or district court rendered in a civil 
action or special proceeding may take appeal by filing 
notice of appeal with the clerk of superior court and 
serving copies thereof upon all other parties within the 
time prescribed by subsection (c) of this rule.

N.C.R. App. P. 3(a) (emphasis added). “Appellate Rule 3 is jurisdictional 
and if the requirements of this rule are not complied with, the appeal 
must be dismissed.” Currin-Dillehay Bldg. Supply v. Frazier, 100 N.C. 
App. 188, 189, 394 S.E.2d 683, 683 (citation omitted), appeal dismissed 
and disc. review denied, 327 N.C. 633, 399 S.E.2d 326 (1990).

On September 8, 2016, Defendant gave oral notice of appeal in open 
court after being sentenced in the instant case. However, Defendant’s 
appeal only concerns SBM, and not the underlying crime or conviction; 
therefore, it is wholly civil in nature, and compliance with Rule 3(a) is 
imperative. Brooks, 204 N.C. App. at 194, 693 S.E.2d at 206. No written 
notice of appeal was served upon the parties in this case.

“[W]rit of certiorari may be issued in appropriate circumstances by 
either appellate court to permit review of the judgments and orders of 
trial tribunals when the right to prosecute an appeal has been lost by 
failure to take timely action . . . .” N.C.R. App. P. 21(a)(1) (emphasis 
added). “If this Court routinely allowed a writ of certiorari in every 
case in which the appellant failed to properly appeal, it would render 
meaningless the rules governing the time and manner of noticing 
appeals.” State v. Bishop, ___ N.C. App. ___, ___, 805 S.E.2d 367, 369 
(2017), disc. review denied, ___ N.C. ___, 811 S.E.2d 159 (2018). “[A]s 
with other constitutional arguments, a defendant’s Fourth Amendment 
SBM challenge must be properly asserted at the hearing in order to 
preserve the issue for appeal.” State v. Grady ___ N.C. App. ___, ___, 
___ S.E.2d ___, ___, COA17-12, 2018 WL 2206344, *3 (2018).

We recognize that in various prior cases, this Court has issued a 
writ of certiorari to hear SBM appeals. However, the cases relied upon 
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by Defendant were heard when “neither party had the benefit of this 
Court’s analysis in [State v.] Blue and [State v.] Morris.” Bishop, ___ 
N.C. App. at ___, 805 S.E.2d at 369 (citation and brackets omitted); see 
State v. Blue, ___ N.C. App. ___, ___, 783 S.E.2d 524, 526-27 (2016);  
State v. Morris, ___ N.C. App. ___, ___, 783 S.E.2d 528, 529-30 (2016). 
Defendant had full knowledge and notice of the proper procedure 
necessary to notice an appeal concerning SBM implementation in the 
instant case. Accordingly, we decline to grant certiorari.

[2] Defendant also requests we suspend the North Carolina Rules of 
Appellate Procedure to reach the merits of SBM implementation by 
the trial court because the trial court committed a “sentencing error” 
that was “so fundamental as to have resulted in a clear miscarriage of 
justice.” Defendant relies on two cases, State v. Dudley, 319 N.C. 656, 
356 S.E.2d 361 (1987) and State v. Mulder, 233 N.C. App. 82, 755 S.E.2d 
98 (2014), to support his argument. However, both Dudley and Mulder  
concern double jeopardy appeals for a criminal trial, and are not relevant 
to our analysis. 

Defendant has not properly argued on appeal how his failure to 
object to the imposition of lifetime SBM resulted in a fundamental error 
or manifest injustice. As in Bishop, because Defendant is 

no different from other defendants who failed to 
preserve their constitutional arguments in the trial court, 
and because he has not argued any specific facts that 
demonstrate manifest injustice if we decline to invoke 
Rule 2, we do not believe this case is an appropriate use of 
that extraordinary step. 

Bishop, ___ N.C. App. at ___, 805 S.E.2d at 370. Therefore, we deny 
Defendant’s petition for writ of certiorari to review the imposition of 
SBM on appeal.

II.  Motion to Discharge Counsel in Criminal Trial

[3] Defendant contends the trial court erred in failing to appoint 
substitute trial counsel, and this failure resulted in Defendant suffering 
prejudicial error due to ineffective assistance of counsel. We disagree. 
This issue arises from a judgment from a superior court in a criminal 
action, and therefore is properly before this Court pursuant to Rule 4(a) 
of the North Carolina Rules of Appellate Procedure.

“Absent a showing of a sixth amendment violation, the decision of 
whether appointed counsel shall be replaced is a matter committed to 
the sound discretion of the trial court.” State v. Hutchins, 303 N.C. 321, 
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336, 279 S.E.2d 788, 798 (1981) (citation omitted). The right to appointed 
counsel does not “include the privilege to insist that counsel be removed 
and replaced with other counsel merely because defendant becomes 
dissatisfied with his attorney’s services.” State v. Sweezy, 291 N.C. 366, 
371, 230 S.E.2d 524, 528 (1976) (citations omitted). 

Here, the trial court allowed Defendant the opportunity to explain 
why he wanted to discharge his appointed counsel. Defendant explained 
that his family was attempting to hire an attorney; that he was dissatisfied 
with the amount of contact and visitation that trial counsel had afforded 
him prior to going to trial; and he was dissatisfied with the content of 
one of the visits concerning the discussion of a plea agreement. Upon 
its own motion, the trial court inquired as to Defendant’s competence, 
and deemed him competent to proceed before ruling on his motion. The 
trial court treated Defendant’s request as both a motion to substitute 
counsel and a motion to continue, and denied both motions. There is 
no evidence in the record indicating the trial court abused its discretion 
in denying Defendant’s motion to discharge appointed counsel, and we 
hold the trial court did not err.  

[4] Defendant further asserts that his trial counsel provided ineffective 
assistance during pre-trial plea bargaining. “It is manifest that there 
are no hard and fast rules that can be employed to determine whether 
a defendant has been denied the effective assistance of counsel.” 
Hutchins, 303 N.C. at 336, 279 S.E.2d at 798 (citations omitted). “Instead, 
each case must be examined on an individual basis so that the totality of 
its circumstances are considered.” Id. (citations omitted). “IAC claims 
brought on direct review will be decided on the merits when the cold 
record reveals that no further investigation is required, i.e., claims that 
may be developed and argued without such ancillary procedures as the 
appointment of investigators or an evidentiary hearing.” State v. Fair, 
354 N.C. 131, 166, 557 S.E.2d 500, 524, reconsideration denied, 354 N.C. 
576, 558 S.E.2d 862 (2001), cert. denied, 535 U.S. 1114, 153 L. Ed. 2d 162 
(2002). This Court “limits its review to material included in ‘the record on 
appeal and the verbatim transcript of proceedings, if one is designated.’ ” 
Id. at 166, 557 S.E.2d at 525 (citing N.C.R. App. P. 9(a)). 

In the case sub judice, the record is insufficient to determine 
whether trial counsel was ineffective. Therefore, we dismiss Defendant’s 
IAC claim without prejudice. State v. Todd, 369 N.C. 707, 712, 799 S.E.2d 
834, 838 (2017).
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Conclusion

Defendant did not properly file civil notice of appeal to this Court 
regarding the trial court’s imposition of SBM, and, in our discretion, 
we deny his petition for writ of certiorari. The trial court did not err in 
its denial of Defendant’s motion to substitute counsel in the criminal 
trial. There is insufficient evidence in the record on appeal to reach the 
merits of Defendant’s IAC claim for the criminal trial, and we dismiss 
without prejudice. 

NO ERROR IN PART AND DISMISSED IN PART.

Judge DAVIS concurs.

Judge ZACHARY concurs with separate opinion. 

ZACHARY, Judge, concurring.

As Defendant did not object in the trial court to the constitutionality 
of his enrollment in satellite-based monitoring, in order to reach the 
merits of that argument this Court would be required—in addition to 
allowing certiorari—to take the extraordinary step of invoking Rule 2. 
The Majority declines to do so, and I concur. I write separately to convey 
my disquiet with this outcome. 

In State v. Bishop, we noted that a petition for writ of certiorari 
“ ‘must show merit[.]’ ” State v. Bishop, ___ N.C. App. ___, ___, 805 
S.E.2d 367, 369 (2017) (quoting State v. Grundler, 251 N.C. 177, 189, 
111 S.E.2d 1, 9 (1959)). Given that the defendant’s argument in Bishop  
concerning the constitutionality of the satellite-based monitoring order 
was “procedurally barred because he failed to raise it in the trial court,” 
we declined to issue “a writ of certiorari to review [that] unpreserved 
argument on direct appeal.” Id. at ___, 805 S.E.2d at 369, 370. 

While the case at bar is in all relevant points similar to Bishop, 
whether to invoke Rule 2 in any particular case remains within the sound 
discretion of this Court. State v. Hill, ___ N.C. App. ___, ___, 785 S.E.2d 
178, 182 (2016). Nevertheless, “ ‘inconsistent application’ of Rule 2 . . . 
leads to injustice when some similarly situated litigants are permitted 
to benefit from it but others are not.” Bishop, ___ N.C. App. at ___, 805 
S.E.2d at 370 (quoting State v. Hart, 361 N.C. 309, 317, 644 S.E.2d 201, 
206 (2007)). I therefore concur in the Majority’s decision not to invoke 
Rule 2 in the instant case.
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I write separately to express my concern with the harshness of this 
result. A defendant is left with no recourse in the event that his counsel 
fails to object to the constitutionality of satellite-based monitoring 
before the trial court, which happens with some frequency. E.g., State  
v. Spinks, ___ N.C. App. ___, 808 S.E.2d 350 (2017); State v. Harding, ___ 
N.C. App. ___, ___ S.E.2d ___, 2018 N.C. App. LEXIS 245. Moreover, where 
a defendant is denied appellate review based on an error of counsel, 
ordinarily the last avenue of relief is to file a motion for appropriate relief 
alleging ineffective assistance of counsel. However, where counsel’s 
error pertains to satellite-based monitoring, an ineffective assistance of 
counsel claim is not available to the defendant. State v. Wagoner, 199 
N.C. App. 321, 332, 683 S.E.2d 391, 400 (2009) (“[A] claim for ineffective 
assistance of counsel is available only in criminal matters, and we have 
already concluded that [satellite-based monitoring] is not a criminal 
punishment.”). I regret the application of our Appellate Rules in such 
a manner that a defendant is deprived of any relief from a potentially 
unconstitutional order, particularly in light of this Court’s recent holding 
in State v. Grady, 2018 N.C. App. LEXIS 460.

STATE OF NORTH CAROLINA 
v.

 EDWARD EARL JONES, DEFENDANT 

No. COA17-114

Filed 19 June 2018

1. Appeal and Error—direct appeal and motion for appropriate 
relief—resolution on direct appeal—MAR denied

Defendant’s motion for appropriate relief from an assault 
conviction was denied where the issue could be resolved on  
direct appeal.

2. Constitutional Law—effective assistance of counsel—failure 
to raise self-defense—obvious claim

Defendant received effective assistance of counsel in an assault 
prosecution even though he contended that his trial counsel failed 
to present self-defense. Defense counsel stipulated to the State’s 
introduction of defendant’s interview with the police in which he 
asserted self-defense, defendant did not argue that there was addi-
tional evidence beyond that evidence, and the issue of self-defense 
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was obvious. This was a bench trial, and there was no evidence that 
the trial judge did not consider self-defense.

Appeal by defendant from judgment entered on or about 1 August 
2016 by Judge Ola M. Lewis in Superior Court, Brunswick County. Heard 
in the Court of Appeals 23 August 2017.

Attorney General Joshua H Stein, by Assistant Attorney General 
Jeremy D. Lindsley, for the State.

New Hanover County Public Defender Jennifer Harjo, by Assistant 
Public Defender Brendan O’Donnell, for defendant.

STROUD, Judge.

Defendant Edward Earl Jones (“defendant”) appeals from his 
conviction of assault with a deadly weapon with intent to kill inflicting 
serious injury. On appeal, defendant contends that he was denied his 
fundamental right to effective assistance of counsel and contends that 
his defense counsel failed to argue self-defense on his behalf. But the 
record indicates that counsel did stipulate to the State’s admission of 
evidence of self-defense and argued self-defense in the closing argument. 
We therefore hold that defendant did not receive ineffective assistance 
of counsel and find no error with the trial court’s judgment.

Background

On 15 November 2015, Brunswick County 911 operators received 
three phone calls from a male, later identified as defendant, who stated 
that he had stabbed his wife, she was bleeding badly, and he had left their 
home in Southport, North Carolina. Defendant’s wife, Mary,1 also called 
911 and reported that she had been stabbed in her chest and arm by her 
husband. Mary told the 911 operator that defendant had left their home 
and may be driving a black Chrysler 200 vehicle. An officer received a 
radio call describing the vehicle and realized that he had just passed 
a vehicle fitting that description, so he turned around and stopped the 
vehicle. Defendant, the driver of the vehicle, put his hands up and told 
the officer he was on his way to the Brunswick County Sheriff’s Office to 
turn himself in after stabbing his wife during an argument that morning. 

1. We use a pseudonym to protect the identity of the victim.
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Defendant was arrested and charged with felony assault with a 
deadly weapon with intent to kill inflicting serious injury. He voluntarily 
submitted to an interview with police. Defendant explained his version 
of events during that interview with police, stating that just prior to the 
incident, he received a call from his daughter claiming that Mary had 
just told her not bring her daughter -- defendant’s granddaughter -- to 
the house that day for defendant to watch because he was going to be 
arrested. Defendant said that when he confronted Mary in the bedroom 
about the phone call, she threatened him and produced a kitchen knife, 
so he removed his pocketknife from his pocket and stabbed Mary at 
least once to get her to drop the knife.  

Defendant was indicted on or about 7 December 2015. Defendant 
waived his right to a jury trial, and the matter proceeded to a bench trial 
on 28 and 29 July 2016 and concluded on 1 August 2016. Mary testified at 
defendant’s trial that defendant entered the bedroom and said “ ‘Bitch, 
. . . I’m going to kill you. You turned against me for everybody else.’ ” He 
stabbed her with the kitchen knife, said “ ‘You’re going to die[,]’ ” and 
then stabbed her again with his pocketknife. She could not remember 
the third stabbing, but afterward he stabbed her in the chest, she started 
hollering “ ‘I’m dying.’ ” The trial court found defendant guilty as charged 
and entered a judgment on or about 1 August 2016. Defendant timely 
filed notice of appeal to this Court.

Defendant’s MAR

[1] Defendant contemporaneously filed a Motion for Appropriate Relief 
(“MAR”) with his direct appeal. Defendant’s MAR includes an attachment 
of an affidavit from his trial attorney. We would only consider granting 
defendant’s MAR if we could not address his claims on the face of the 
record on direct appeal; and if that were the case, we would have to 
remand the matter to the trial court for an evidentiary hearing. See, e.g., 
State v. Fair, 354 N.C. 131, 166, 557 S.E.2d 500, 524-25 (2001) (“IAC 
claims brought on direct review will be decided on the merits when the 
cold record reveals that no further investigation is required, i.e., claims 
that may be developed and argued without such ancillary procedures as 
the appointment of investigators or an evidentiary hearing. This rule is 
consistent with the general principle that, on direct appeal, the reviewing 
court ordinarily limits its review to material included in the record on 
appeal and the verbatim transcript of proceedings, if one is designated.” 
(Citations and quotation marks omitted)). Because we can resolve this 
issue on direct appeal, remanding for a hearing on defendant’s MAR is 
unnecessary. We deny defendant’s MAR.
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Direct Appeal: IAC Claim

[2] Defendant’s sole argument on appeal is that he was denied his 
fundamental right to effective assistance of counsel because his trial 
counsel “inexplicably” failed to present the defense of self-defense.

To prevail on a claim of ineffective assistance of counsel, a 
defendant must first show that his counsel’s performance 
was deficient and then that counsel’s deficient performance 
prejudiced his defense. Deficient performance may be 
established by showing that counsel’s representation fell 
below an objective standard of reasonableness. Generally, 
to establish prejudice, a defendant must show that there is a 
reasonable probability that, but for counsel’s unprofessional 
errors, the result of the proceeding would have been 
different. A reasonable probability is a probability sufficient 
to undermine confidence in the outcome.

State v. Allen, 360 N.C. 297, 316, 626 S.E.2d 271, 286 (2006) (citations and 
quotation marks omitted). 

First, we note that we generally refrain from critiquing trial 
counsel’s decision to pursue or not pursue a particular defense. See State  
v. Prevatte, 356 N.C. 178, 236, 570 S.E.2d 440, 472 (2002) (“Decisions 
concerning which defenses to pursue are matters of trial strategy and 
are not generally second-guessed by this Court.”). Defendant notes 
that his counsel did not give pre-trial notice of his intention to present 
a defense of self-defense as required in certain circumstances under 
N.C. Gen. Stat. § 15A-905(c) (2017), and that he failed to “mention self-
defense in his opening statement, failed to ask the court at the close of 
evidence to consider self-defense, and failed to argue in his closing that 
[defendant] was entitled to acquittal based on self-defense.”   

The sanction for failure to give notice of a defense of self-defense is 
normally exclusion of evidence upon the State’s objection or refusal to 
give a jury instruction on self-defense. See State v. Pender, 218 N.C. App. 
233, 243, 720 S.E.2d 836, 842 (2012) (“If at any time during the course of 
the proceedings the court determines that a party has failed to comply 
with [N.C. Gen. Stat. § 15A-905(c)(1)] or with an order issued pursuant to 
this Article, the court in addition to exercising its contempt powers may 
prohibit the party from introducing evidence not disclosed. Which of 
the several remedies available under G.S. 15A-910(a) should be applied 
in a particular case is a matter within the trial court’s sound discretion.” 
(Citations, quotation marks, brackets, and ellipses omitted)). But at 
trial, the State did not object to presentation of evidence regarding 
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self-defense. As noted by the State, defendant’s counsel stipulated to 
the State’s introduction of evidence of portions of defendant’s interview 
with the police which presented his assertion of self-defense. The facts 
summarized above regarding defendant’s explanation of the stabbing are 
based upon that evidence. Defendant does not argue or allege that there 
is additional evidence of self-defense that he would have presented at 
trial or that he was prevented from presenting any evidence supporting 
his defense; his argument as to the evidence of self-defense is based 
entirely upon his police interview, the physical evidence, and cross-
examination testimony of the State’s witnesses. 

In the evidence presented at trial, the issue of self-defense was obvi-
ous. Defendant called and admitted to 911 operators he had stabbed his 
wife, but emphasized in his interview with police he did so only because 
she was coming at him wielding a knife. The recording of defendant’s 
interview with police was entered into evidence, with both defendant 
and the State agreeing on which portions to include. During the police 
interview, defendant claimed that his wife had a kitchen knife first and 
that he only pulled out his pocket knife to defend himself and get her 
to drop her knife. Defense counsel did extensive cross-examination 
seeking to support the defendant’s claim that Mary was the first person 
to produce a knife. The opening and closing arguments to the court by 
both the State and defendant were very brief, which is not unusual in a 
bench trial. But defendant’s counsel did refer to self-defense in his clos-
ing argument:

He did stab her. He testified in his interview when they’re 
tussling over the knife, he popped her in the arm with his 
-- he reached in with his pocketknife, popped her in the 
arm to -- to get her to release. So, yeah, in that sense, he 
did stab her; in self-defense to extricate himself from a 
situation where they’re fighting over a -- a big nasty knife.

Because defendant waived his right to a trial by jury, the matter 
proceeded to a bench trial, and the trial court, as factfinder, determined 
whether to convict defendant. Defendant argues that his counsel’s 
failure to give notice of his defense of self-defense prior to trial somehow 
eliminated the trial court’s ability or authority to consider this defense, 
but he cites no authority for this assertion. Bench trials differ from jury 
trials since there are no jury instructions and no verdict sheet to show 
exactly what the trial court considered, but we also presume that the 
trial court knows and follows the applicable law unless an appellant 
shows otherwise. See State v. Williams, 274 N.C. 328, 333, 163 S.E.2d 
353, 357 (1968) (“An appellate court is not required to, and should not, 
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assume error by the trial judge when none appears on the record before 
the appellate court.”). We follow this presumption in many contexts. 
For example, in a jury trial, if the trial court allows the jury to hear 
inadmissible evidence, this may be reason for reversal and a new trial, 
if such errors were material and prejudicial. See, e.g., State v. Alston, 
307 N.C. 321, 339, 298 S.E.2d 631, 644 (1983) (“Evidence without any 
tendency to prove a fact in issue is inadmissible, although the admission 
of such evidence is not reversible error unless it is of such a nature to 
mislead the jury. The defendant is not entitled to a new trial based on 
trial errors unless such errors were material and prejudicial.” (Citations 
omitted)). But in a bench trial, we presume the trial court ignored any 
inadmissible evidence unless the defendant can show otherwise. See 
State v. Jones, __ N.C. App. __, __, 789 S.E.2d 651, 656 (2016) (“Because 
trial judges are presumed to ignore inadmissible evidence when they 
serve as the finder of fact in a bench trial, no prejudice exists simply by 
virtue of the fact that such evidence was made known to them absent a 
showing by the defendant of facts tending to rebut this presumption.”). 
We presume the trial court has followed “basic rules of procedure” in 
bench trials. Williams v. Illinois, 567 U.S. 50, 69-70, 183 L. Ed. 2d 89, 106, 
132 S. Ct. 2221, 2235 (2012) (“There is a well-established presumption 
that the judge has adhered to basic rules of procedure when the judge 
is acting as a factfinder.” (Citation, quotation marks, brackets, and 
emphasis omitted)). 

If this were a jury trial, and defense counsel had failed to request a 
jury instruction on self-defense, that could likely be ineffective assistance 
of counsel in this case, since we could not presume the jury knows the 
law of self-defense. See, e.g., State v. Davis, 177 N.C. App. 98, 101, 627 
S.E.2d 474, 477 (2006) (“It is prejudicial error to fail to include a possible 
verdict of not guilty by reason of self-defense in the final mandate to 
the jury. This error warrants a new trial.” (Citations, quotation marks, 
brackets, and ellipses omitted)). Similarly, if this were a jury trial, and the 
State objected to evidence of self-defense and the trial court sustained 
this objection because defense counsel failed to give proper notice  
of this defense under N.C. Gen. Stat. § 15A-905(c), that might be 
ineffective assistance of counsel. But from the evidence and arguments 
at this trial, defendant’s claim of self-defense was obvious, and defendant 
has not shown any indication the trial judge failed to consider that 
defense. After trial, the trial judge concluded -- without further comment 
-- that defendant was “guilty beyond a reasonable doubt.” The trial judge 
made no statement regarding her reasoning or whether or not she 
considered the defense of self-defense. We do not make assumptions of 
error where none is shown. See, e.g., Lovett v. Stone, 239 N.C. 206, 212, 
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79 S.E.2d 479, 483 (1954) (“Under the law of evidence, it is presumed 
unless the contrary appears that judicial acts and duties have been duly 
and regularly performed.”). Defendant has offered no evidence that the 
trial court did not consider self-defense during its evaluation, so he has 
not shown a “reasonable probability” that the “result of the proceeding 
would have been different” if his counsel had given notice prior to trial 
of his intent to present a defense of self-defense. Allen, 360 N.C. at 316, 
626 S.E.2d at 286 (citations and quotation marks omitted). We therefore 
conclude that defendant has not shown that his counsel’s performance 
was deficient.

As this is the type of case where we can address an ineffective 
assistance of counsel claim on direct appeal -- because the cold record 
demonstrates that the trial court heard evidence supporting a defense 
of self-defense -- we hold that defendant received effective assistance 
of counsel.

Conclusion

We find no error with the trial court’s judgment.

NO ERROR.

Judges ELMORE and TYSON concur.

STATE OF NORTH CAROLINA, pLAINTIFF 
v.

NOE ONASIS ORELLANA, DEFENDANT 

No. COA17-1133

Filed 19 June 2018

 1. Evidence—mother of child sexual assault victim—vouching 
for child’s credibility—no plain error

There was no plain error in a prosecution for indecent liberties 
where the victim’s mother testified that she believed her daughter 
was truthful in her accusations. Assuming that the testimony was 
improper, defendant did not demonstrate that the jury would 
probably have reached a different result absent the error.

2. Evidence—instantaneous conclusion of fact—detective’s 
interview with minor
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There was no error in an indecent liberties prosecution where a 
detective testified about his observations of the victim’s demeanor 
when he was interviewing her. Rather than constituting an opinion 
about the victim’s credibility, the detective’s testimony contained 
the type of instantaneous conclusion admissible as a shorthand 
statement of fact.

3. Evidence—indecent liberties—expert witness—opinion 
testimony

A certified Sexual Assault Nurse Examiner did not vouch for the 
the victim’s credibility in an indecent liberties prosecution where 
she testified that a finding of erythema, or redness, was consistent 
with touching, but could also be consistent with “a multitude  
of things.” 

4. Jury—questions—answers not given in courtroom 
While the trial court erred in an indecent liberties prosecution 

by not conducting the jury into the courtroom to answer questions, 
there was no showing that defendant was prejudiced or that there 
was a constitutional violation. The bailiff brought notes containing 
questions into the courtroom to the judge and delivered the judge’s 
written responses to the jury; the judge did not interact with or 
provide instructions to less than a full jury panel. The trial court 
could not allow the jury to review police reports that were not in 
evidence and there was no showing of prejudice from a failure to 
delay deliberations while a trial transcript was produced.

Appeal by defendant from judgment entered 16 June 2017 by Judge 
John O. Craig, III in Guilford County Superior Court. Heard in the Court 
of Appeals 18 April 2018.

Attorney General Joshua H. Stein, by Assistant Attorney General 
Narcisa Woods, for the State.

Meghan Adelle Jones for defendant-appellant.

ZACHARY, Judge.

Defendant appeals from the judgment entered upon his conviction 
of taking indecent liberties with the minor victim, V.R.1 On appeal, 

1. To protect her privacy, in this opinion we refer to the alleged victim by her initials.
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defendant argues that the trial court erred by allowing witnesses to 
vouch for V.R.’s credibility and by failing to receive and address jury 
questions in the courtroom before the entire jury panel. We find no error.

Background

On 8 September 2014, the Guilford County Grand Jury indicted 
defendant for one count of taking indecent liberties with a minor. 
This matter came on for trial at the 13 July 2017 criminal session 
of Guilford County Superior Court, the Honorable John O. Craig, III 
presiding. At trial, the State presented evidence tending to establish 
the following facts: 

On 21 March 2014, V.R., her mother Ms. Isaacs, and V.R.’s younger 
sibling drove from their home in Beaufort, North Carolina to Greensboro, 
North Carolina to the home of defendant and V.R.’s maternal grand-
mother, Mrs. R. They arrived at the home of Mrs. R. and defendant around  
3:00 a.m. Upon their arrival, Mrs. R. was still awake and defendant was 
in their bedroom. V.R. asked Mrs. R. if she could sleep with her, and Mrs. 
R. agreed. When V.R. went to the bedroom to greet defendant, he asked 
her for a hug. V.R., who was fully dressed, climbed in the bed and hugged 
defendant. During the hug, V.R. testified that defendant started “pat-
ting [her] bottom, calling [her] his little princess,” and then defendant 
touched the “inside of [her] privates” with his fingers. As defendant was 
touching V.R.’s privates, he asked her if she “liked it” and she responded, 
“no, I don’t” and “jumped out of bed.” 

V.R. went to the kitchen and told her grandmother what had 
happened. Mrs. R. confronted defendant immediately and he denied that 
he had touched V.R. in an inappropriate manner. Defendant then went to 
bed, and Mrs. R. slept between V.R. and defendant. 

The next morning, Mrs. R. informed Ms. Isaacs that “V.R. . . . told 
[her] that [defendant] rubbed her bottom.” Ms. Isaacs testified that she 
did not think Mrs. R. was telling her the entire story, so she asked V.R. 
about it when V.R. woke up. V.R. told her, “defendant touched me on my 
bottom and on my front . . . he went under my underwear. He touched 
me on my bottom and then went around to the front and touched me 
there.” Ms. Isaacs took V.R. to the magistrate’s office, and V.R. was then 
transported by ambulance to the hospital. At the hospital, V.R. was 
interviewed separately by Greensboro Police Officer NB Fisher and 
Greensboro Police Detective Fred Carter. Detective Carter testified 
that V.R. told him that defendant put “his hand under her panties and 
touch[ed] her buttock and her vagina, which she described as her 
privates, front and back.” 



 IN THE COURT OF APPEALS 113

STATE v. ORELLANA

[260 N.C. App. 110 (2018)]

Later that day, V.R. was examined and interviewed by Lechia 
Davis, a certified Sexual Assault Nurse Examiner (SANE). SANEs are 
registered nurses who specialize in forensic collection of evidence 
and the medical care of victims of sexual assault. Nurse Davis used a 
magnifying device called a colposcope to conduct an examination of 
V.R.’s external genitalia, and she noted erythema, or redness, in the 
inner aspect of V.R.’s labia. Nurse Davis testified as an expert witness 
that erythema could have been caused by touching, improper hygiene, 
infection, or “a multitude of things.” She also opined, over defendant’s 
objection, that erythema was consistent with touching, but that it could 
also be consistent with “other things, as well.” 

During jury deliberations, the jury submitted requests to the presiding 
judge. The bailiff brought notes from the jury into the courtroom to Judge 
Craig. The first note requested the police reports, and Judge Craig wrote, 
signed, and had the bailiff deliver a note to the jury which stated: “The 
police reports were not introduced into evidence[,] so we are unable 
to give them to you. Only marked and admitted exhibits are available 
for your review.” Another note requested a transcript of the witnesses’ 
testimonies. Judge Craig again wrote, signed, and had the bailiff deliver 
a note to the jury which stated: “Trial transcripts are not [produced] 
contemporaneous[ly] with the testimony and the Court reporter would 
have to work many hours to get them into readable form. Therefore, I 
regrettably deny your request, in my discretion, because it would cause 
a significant delay in your deliberations.” 

Discussion 

On appeal, defendant contends that the trial court erred by allowing 
witnesses to vouch for V.R.’s credibility and by failing to receive and 
address jury questions in the courtroom before the jurors as a whole.

I.  Witness Testimony

In the present case, defendant contends that the trial court erred in 
allowing three witnesses to improperly vouch for V.R.’s credibility: Ms. 
Isaacs, Detective Carter, and Nurse Davis. Defendant concedes that he 
did not object at trial to the testimony of Detective Carter or Ms. Isaacs. 
Accordingly, we review the admission of both Detective Carter’s and Ms. 
Isaacs’s testimony for plain error. See, e.g., N.C.R. App. P. 10(a)(4) (2017). 
In order to establish plain error, “a defendant must demonstrate that a 
fundamental error occurred at trial.” State v. Lawrence, 365 N.C. 506, 
518, 723 S.E.2d 326, 334 (2012) (citing State v. Odom, 307 N.C. 655, 660, 
300 S.E.2d 375, 378 (1983)). “To show that an error was fundamental, 
a defendant must establish prejudice—that, after examination of the 
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entire record, the error ‘had a probable impact on the jury’s finding 
that the defendant was guilty.’ ” Id. (quoting Odom, 307 N.C. at 660, 300 
S.E.2d at 378) (other citation omitted). 

Defendant objected at trial to the testimony of Nurse Davis. 
Accordingly, we review the trial court’s admission of Nurse Davis’s 
testimony for abuse of discretion. See State v. Livengood, 206 N.C. App. 
746, 747, 698 S.E.2d 496, 498 (2010).

A.  Ms. Isaacs’s Testimony

[1] Defendant first contends that the trial court erred by allowing  
Ms. Isaacs to vouch for V.R.’s credibility, and that this constituted plain 
error. We disagree. 

Under N.C. Gen. Stat. § 8C-1, Rule 701, lay witness “testimony in the 
form of opinions or inferences is limited to those opinions or inferences 
which are (a) rationally based on the perception of the witness and (b) 
helpful to a clear understanding of his testimony or the determination of 
a fact in issue.” N.C. Gen. Stat. § 8C-1, Rule 701 (2017). In the portion 
of Ms. Isaacs’s testimony to which defendant assigns error, Ms. Isaacs 
states as follows: 

I knew that my daughter would tell me the truth because 
that’s what I had instilled in her. So I was debating on 
whether to wake her up. I didn’t want to traumatize her. I 
didn’t want to scare her. I knew that when she would come 
to me at that moment when I asked her that she would tell 
me the truth. 

In sum, Ms. Isaacs testified that she believed that her daughter was 
truthful in her accusations. 

This Court confronted a similar issue in State v. Dew, 225 N.C. 
App. 750, 738 S.E.2d 215 (2013), disc. review denied, 366 N.C. 595, 743  
S.E.2d 187 (2013). In Dew, the defendant appealed his conviction for 
taking indecent liberties with a minor and argued that the trial court had 
committed plain error in admitting the following testimony from the two 
victims’ mother: 

They said just—they—I don’t remember even which one 
of it was, but they said they had been messed with. And I 
said, what? They said, “We’ve been molested.” And I said, 
“By who?” And they said, “Uncle John.” And I just jumped 
up and down and screamed because I couldn’t, you know, 
it was hard to believe. And I said, “No he didn’t, no he 
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didn’t.” And I mean, not telling them that he really didn’t, 
but just—I couldn’t believe that he’d done it. But I believe 
my girls and I looked at them and I—and I just remember 
hugging them and I said, oh God. You know what this 
means? And I said, you know, I’ll do whatever I have to do 
to prosecute and they understood that. 

Id. at 755, 738 S.E.2d at 219. We concluded as follows: 

When taken in context, Ms. M.’s statement that she 
believed her daughters was made in the course of a 
discussion of her emotional state at the time that Violet 
and Becky informed her that Defendant had sexually 
abused them. Assuming, without in any way deciding, that 
the admission of this portion of Ms. M.’s testimony was 
improper, Defendant has failed to show that, absent the 
error, the jury would have probably reached a different 
result. Simply put, in view of the relatively incidental 
nature of the challenged statement and the fact that most 
jurors are likely to assume that a mother will believe 
accusations of sexual abuse made by her own children, we 
cannot conclude that the challenged portion of Ms. M.’s 
testimony had any significant impact on the jury’s decision 
to convict Defendant.

Id. at 755-56, 738 S.E.2d at 219 (citing State v. Ramey, 318 N.C. 457, 
466, 349 S.E.2d 566, 572 (1986) (stating that “[i]t is unlikely that the 
jury gave great weight to the fact that a mother believed that her son  
was truthful”)). 

Assuming, arguendo, that the admission of this portion of Ms. 
Isaacs’s testimony was improper in the present case, defendant has failed 
to demonstrate that the jury would have probably reached a different 
result absent the error, for the same reasons that this Court stated in 
Dew. See Dew, 225 N.C. App. at 756, 738 S.E.2d at 219. It is not likely that 
the jury’s decision to convict defendant was significantly impacted by a 
mother’s statement that her daughter “would tell [her] the truth” about 
an incident of sexual abuse. We find no plain error.

B.  Detective Carter’s Testimony

[2] Defendant next argues that Detective Carter’s testimony at 
trial improperly vouched for V.R.’s credibility and was plain error.  
We disagree. 
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Again, lay witness “testimony in the form of opinions or inferences 
is limited to those opinions or inferences which are (a) rationally based 
on the perception of the witness and (b) helpful to a clear understanding 
of his testimony or the determination of a fact in issue.” N.C. Gen. Stat.  
§ 8C-1, Rule 701. However, as our Supreme Court has stated:

The instantaneous conclusions of the mind as to the 
appearance, condition, or mental or physical state of 
persons, animals, and things, derived from observation  
of a variety of facts presented to the senses at one and  
the same time, are, legally speaking, matters of fact,  
and are admissible in evidence.

State v. Lloyd, 354 N.C. 76, 109, 552 S.E.2d 596, 620 (2001) (citation 
omitted) (emphasis added). 

Here, Detective Carter testified about his observation of V.R.’s 
demeanor during Detective Carter’s interview with V.R., as follows:

Q. And did you make any observations of [V.R.]’s 
demeanor during the time that you interacted with her?

A. Her responses seemed to be thoughtful. She paused 
several times while telling the story, just trying to recollect, 
and with each account she looked at the ground or looked 
downward several times, seemed to be genuinely affected 
by what had occurred. 

Defendant maintains that this testimony was the functional equivalent 
of vouching for V.R.’s credibility. We disagree.

This testimony concerning V.R.’s demeanor does not constitute an 
opinion as to the credibility of V.R. that is subject to Rule 701. See State 
v. Gobal, 186 N.C. App. 308, 318, 651 S.E.2d 279, 286 (2007). Rather, 
Detective Carter’s testimony contains precisely the type of “instantaneous 
conclusions” our Supreme Court considers to be admissible “shorthand 
statements of fact.” Id.; State v. Braxton, 352 N.C. 158, 187, 531 S.E.2d 
428, 445 (2000), cert. denied, 531 U.S. 1130, 148 L. Ed. 2d 797 (2001). 
Accordingly, there was no error in the admission of this testimony. 

C.  Nurse Davis’s Testimony

[3] Defendant also argues that the trial court abused its discretion 
in admitting certain opinion testimony from Nurse Davis as in effect 
vouching for V.R.’s credibility, over defendant’s objection at trial. We find 
defendant’s argument to be without merit.
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Under North Carolina law, it is well established that “the testimony 
of an expert to the effect that a prosecuting witness is believable, 
credible, or telling the truth is inadmissible evidence.” State v. Bailey, 
89 N.C. App. 212, 219, 365 S.E.2d 651, 655 (1988) (citations omitted). 
“In a sexual offense prosecution involving a child victim, the trial 
court should not admit expert opinion that sexual abuse has in fact 
occurred because, absent physical evidence supporting a diagnosis of 
sexual abuse, such testimony is an impermissible opinion regarding the 
victim’s credibility.” State v. Stancil, 355 N.C. 266, 266-67, 559 S.E.2d 
788, 789 (2002) (per curiam) (citation omitted) (emphasis in original). 
“However, an expert witness may testify, upon a proper foundation, 
as to the profiles of sexually abused children and whether a particular 
complainant has symptoms or characteristics consistent therewith.” Id. 
(citations omitted). 

In the present case, Nurse Davis gave the following testimony to 
which defendant assigns error: 

Q. . . . With regard to a finding, such as the erythema or 
redness, could that sort of redness be caused by touching 
of some sort?

A. Yes, it could.

Q. Could it also be caused by other things?

A. Yes.

Q. And what other types of things might cause that?

A. If a little girl doesn’t clean herself well. If there were 
more aggressive touching, it would probably be redder. 
There could be abrasions there and they weren’t noted. So 
as far as what else, if there were infection, I mean, it could 
be, you know, a multitude of things.

. . .

Q. Yes. Do you have an opinion to a reasonable degree of 
medical certainty as to whether your physical examination 
of [V.R.] was consistent with the medical history that you 
received of touching?

A. Yes. It was consistent.

Q. And it’s fair to say, again, that it could also be consistent 
with other things, as well?

A. Yes. 
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Nurse Davis stated that the erythema was consistent with touching, 
but also could be consistent with “a multitude of things.” We fail to see 
how this testimony improperly vouches for V.R.’s credibility and we find 
defendant’s arguments unconvincing. This testimony, that erythema 
is “consistent” with touching, is not tantamount to vouching for V.R.’s 
credibility. Accordingly, the admission of this testimony was not an abuse 
of discretion by the trial court, nor did it constitute prejudicial error. 

II.  Jury Questions

[4] Next, defendant contends that the trial court committed reversible 
error by failing to receive and address jury questions before the 
entire jury panel in the courtroom, in violation of both N.C. Gen. Stat.  
§ 15A-1233(a) and Article I, Section 24 of the North Carolina Constitution. 
After careful review, we conclude that while the trial court erred by 
failing to conduct the jury to the courtroom as required by N.C. Gen. 
Stat. § 15A-1233(a), there was no showing that this error was prejudicial 
or that there was a constitutional violation. 

N.C. Gen. Stat. § 15A-1233(a) provides, in relevant part: 

If the jury after retiring for deliberation requests a review 
of certain testimony or other evidence, the jurors must be 
conducted to the courtroom. The judge in his discretion, 
after notice to the prosecutor and defendant, may direct 
that requested parts of the testimony be read to the jury 
and may permit the jury to reexamine in open court 
the requested materials admitted into evidence. In his 
discretion the judge may also have the jury review other 
evidence relating to the same factual issue so as not to 
give undue prominence to the evidence requested.

N.C. Gen. Stat. § 15A-1233(a) (2017). Article I, Section 24 of the North 
Carolina Constitution states that “[n]o person shall be convicted of any 
crime but by the unanimous verdict of a jury in open court.” N.C. Const. 
Art I, § 24. This provision of our Constitution has been interpreted as 
prohibiting “the trial court [from] provid[ing] explanatory instructions 
to less than the entire jury [as a] violat[ion] [of] the defendant’s 
constitutional right to a unanimous jury verdict.” State v. Wilson, 363 
N.C. 478, 483, 681 S.E.2d 325, 329 (2009).

In advancing his argument, defendant relies on our Supreme Court’s 
decisions in State v. Ashe, 314 N.C. 28, 331 S.E.2d 652 (1985), and State 
v. Wilson, 363 N.C. 478, 681 S.E.2d 325 (2009). In Ashe, the jury foreman 
returned to the courtroom alone after the jury had retired to deliberate, 
where he had the following exchange with the presiding judge: 
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The Court: Mr. Foreman, the bailiff indicates that you 
request access to the transcript?

Foreman: We want to review portions of the testimony.

The Court: I’ll have to give you this instruction. There is 
no transcript at this point. You and the other jurors will 
have to take your recollection of the evidence as you 
recall it and as you can agree on that recollection in  
your deliberations.

Ashe, 314 N.C. at 33, 331 S.E.2d at 655-56. Our Supreme Court held 
that the trial court violated Article I, Section 24 and N.C. Gen. Stat.  
§ 15A-1233(a) by failing to summon all of the jurors to the courtroom 
before hearing and responding to the jury’s request to review the trial 
transcript. Id. at 40, 331 S.E.2d at 659. 

In Wilson, after being notified by the jury of concerns regarding the 
foreperson, “the trial court summoned only the foreperson and provided 
him with instructions on and off the record that it did not provide to the 
rest of the jury.” Wilson, 363 N.C. at 487, 681 S.E.2d at 332. Furthermore, 

following the third unrecorded bench conference with the 
foreperson, the trial court informed the foreperson that it 
needed to give him ‘one other instruction’ and instructed 
him that ‘[t]he issues about which we had talked in this 
courtroom, both here at the bench and also openly on 
the record, are issues [that you] are not to share with the 
other jurors.’

Id. Applying the principles from Ashe, the Court concluded that “the trial 
court provided the foreperson with instructions that it did not provide to 
the rest of the jury in violation of defendant’s right to a unanimous jury 
verdict.” Id. at 486, 681 S.E.2d at 331. The Court further held “that where 
the trial court instructed a single juror in violation of defendant’s right to 
a unanimous jury verdict under Article I, Section 24, the error is deemed 
preserved for appeal notwithstanding defendant’s failure to object.” Id. 

The facts of the instant case are, however, more closely analogous 
to those presented in State v. McLaughlin, 320 N.C. 564, 359 S.E.2d 768 
(1987). In McLaughlin, after retiring for deliberation, the jury sent the 
trial judge a note requesting that the trial testimony of two witnesses 
be reread. McLaughlin, 320 N.C. at 567, 359 S.E.2d at 770. “The trial 
judge sent a message to the jury, through the bailiff, denying the jury’s 
request. The record [did] not indicate whether the judge’s message was 
in written form or transmitted orally by the bailiff.” Id. at 567-68, 359 
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S.E.2d at 771. Our Supreme Court held that, while the trial court erred 
“by not adhering to the requirements of [N.C. Gen. Stat. § 15A-1233(a)],” 
it was not a prejudicial error or a violation of Article I, Section 24. Id. 
at 568, 359 S.E.2d at 771. Moreover, the Court clarified that the refer-
ence to Article I, Section 24 in Ashe “was intended to convey no more 
than the seemingly obvious proposition that for a trial judge to give 
explanatory instructions to fewer than all jurors violated only the una-
nimity requirement imposed on jury verdicts by Article I, [S]ection 24.” 
McClaughlin, 320 N.C. at 569, 359 S.E.2d at 772. 

In the present case, the jury sent two notes to the trial court, one 
requesting the police reports, and another requesting transcripts of trial 
testimony. On both occasions, the bailiff brought these notes into the 
courtroom to the judge and delivered the judge’s written responses to 
the jury. While this is error because the trial court failed to comply with 
the provisions of N.C. Gen. Stat. § 15A-1233(a), there was no violation 
of defendant’s right to a unanimous verdict under Article I, Section 24. 
The trial court did not interact with or provide instructions to less than 
a full jury panel. 

Additionally, a new trial is not warranted as there is no showing that 
the error prejudiced defendant. “A new trial may be granted only if the 
trial court’s error was such that ‘there is a reasonable possibility that, 
had the error in question not been committed, a different result would 
have been reached.’ ” Id. at 570, 359 S.E.2d at 772 (quoting N.C. Gen. 
Stat. § 15A-1443(a) and citing State v. Loren, 302 N.C. 607, 276 S.E.2d 365 
(1981)). Here, the trial court could not allow the jury to review police 
reports that were not in evidence, and there was no showing of prejudice 
to defendant in the trial court’s decision not to delay deliberations 
in order to have a transcript produced of the testimony of the State’s 
witnesses. We find no prejudicial error. 

Conclusion

For the reasons stated herein, we conclude that defendant received 
a fair trial, free from plain or prejudicial error.

NO ERROR.

Judges ELMORE and TYSON concur.
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RuSSELL WALKER, pLAINTIFF 
v.

 HOKE COuNTY ET AL., DEFENDANTS 

No. COA17-341

Filed 19 June 2018

1. Jurisdiction—standing—citizen—county transfer of land
Plaintiff did not have standing for his claims arising from Hoke 

County’s conveyance of land for an ethanol plant where he did 
not allege that he was a taxpayer and did not assert a traceable, 
concrete, and particularized injury resulting from the transfer of  
the land.

2. Public Officers and Employees—amotion—lack of standing
The trial court did not err by dismissing plaintiff’s claim to 

remove elected county officials for lack of standing. Removal by 
“amotion” is a quasi-judicial procedure employed by the board or 
commission from which the member is being removed for cause. 
Plaintiff did not allege that he was a member of any of the boards 
from which he sought to remove members.

Appeal by plaintiff from order entered 16 February 2017 by Judge 
James F. Ammons, Jr. in Hoke County Superior Court. Heard in the 
Court of Appeals 18 September 2017.

Russell F. Walker, pro se, plaintiff-appellant.

Locklear, Jacobs, Hunt & Brooks, by Grady L. Hunt, for defendant-
appellee Hoke County.

Moser and Bruner, P.A., by Jerry L. Bruner, for defendant-appellee 
Fifth Third Bank, Inc.

Horack Talley Pharr & Lowndes, P.A., by Robert B. McNeill and 
Christopher T. Hood, for defendant-appellee Tyton NC Biofuels LLC.

BERGER, Judge.

Russell F. Walker (“Plaintiff”) appeals an order granting Hoke 
County, Fifth Third Bank, Inc., and Tyton NC Biofuels, LLC’s (collectively 
“Defendants”) motion to dismiss Plaintiff’s complaint for lack of 
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standing and failure to state a claim under Rules 12(b)(1) and (6) of the 
North Carolina Rules of Civil Procedure. Plaintiff argues the trial court 
erred because he sufficiently established standing as a taxpayer of Hoke 
County, and has suffered an injury from which a favorable judgment on 
his claims can grant him relief. We disagree.

Factual and Procedural Background

On March 26, 2008, Hoke County conveyed a 500 acre tract of land 
by Special Warranty Deed (“the Deed”) to Clean Burn Fuels, LLC (“Clean 
Burn”). Clean Burn built an ethanol plant on the land, but after financial 
problems the lender foreclosed on the property in 2011. In 2014, Tyton 
NC Biofuels, LLC purchased the property and obtained a loan from Fifth 
Third Bank, Inc. The loan was secured by a deed of trust on the 500 acre 
tract of land.1 

On December 20, 2016, Plaintiff filed a complaint in Hoke County 
Superior Court seeking to set aside the original deed from Hoke County to 
Clean Burn, revoke the deed of trust, and remove from office elected 
officials who approved the transfer. In January 2017, Defendants filed 
answers to Plaintiff’s complaint and motions to dismiss for lack of 
standing and failure to state a claim for which relief can be granted. On 
January 19, 2017, Plaintiff filed a motion for summary judgment alleging 
no genuine issue of material fact. A hearing was held on Defendants’ 
motions to dismiss and Plaintiff’s motion for summary judgment. The 
trial court denied Plaintiff’s motion for summary judgment and granted 
Defendants’ motions to dismiss with prejudice. Plaintiff appeals. 

Analysis

[1] “In our de novo review of a motion to dismiss for lack of standing, 
we view the allegations as true and the supporting record in the light 
most favorable to the non-moving party.” Mangum v. Raleigh Bd. of 
Adjust., 362 N.C. 640, 644, 669 S.E.2d 279, 283 (2008).

“Standing is a necessary prerequisite to a court’s proper exercise of 
subject matter jurisdiction.” Aubin v. Susi, 149 N.C. App. 320, 324, 560 
S.E.2d 875, 878, disc. rev. denied, 356 N.C. 610, 574 S.E.2d 474 (2002) 
(citation omitted). “[O]nly one with a genuine grievance” can bring a 
valid complaint. Mangum, 362 N.C. at 642, 669 S.E.2d at 282 (citations 
omitted). To establish standing, three elements must be satisfied:

1. Specific prices, dates, and transactions are not included in the record on appeal.
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(1) injury in fact – an invasion of a legally protected interest 
that is (a) concrete and particularized and (b) actual or 
imminent, not conjectural or hypothetical; (2) the injury is 
fairly traceable to the challenged action of the defendant; 
and (3) it is likely, as opposed to merely speculative, that 
the injury will be redressed by a favorable decision.

Neuse River Found., Inc. v. Smithfield Foods, Inc., 155 N.C. App. 110, 
114, 574 S.E.2d 48, 52 (2002) (citation and internal quotation marks omit-
ted), disc. rev. denied, 356 N.C. 675, 577 S.E.2d 628 (2003). “Standing 
most often turns on whether the party has alleged ‘injury in fact’ in light 
of the applicable statutes or caselaw.” Id. Further, “a plaintiff must dem-
onstrate standing separately for each form of relief sought.” Friends of 
Earth, Inc. v. Laidlaw Envtl. Servs. (TOC) Inc., 528 U.S. 167, 185, 145 
L. Ed. 2d 610, 629 (2000).

Historically, “taxpayers have standing to challenge the allegedly 
illegal or unconstitutional disbursement of tax funds by local officials.” 
Goldston v. State, 361 N.C. 26, 31, 637 S.E.2d 876, 879-80 (2006). However, 
to establish an injury as a taxpayer, the individual must allege “a misuse of 
public funds in violation of state statute,” instead of merely “challenging 
the wisdom of the County’s decision.” Reese v. Mecklenburg Cnty., N.C., 
204 N.C. App. 410, 426, 694 S.E.2d 453, 464, disc. rev. denied, 364 N.C. 
326, 700 S.E.2d 924 (2010). 

In prior cases before our Supreme Court, taxpayers have been 
granted standing to bring an action against local and state government 
bodies when they have alleged an injury that is concrete, traceable, and 
particular to a specific action in violation of an applicable statute. See 
Goldston, 361 N.C. at 30-33, 637 S.E.2d at 879-81; McIntyre v. Clarkson, 
254 N.C. 510, 513-14, 119 S.E.2d 888, 890-91 (1961) (holding a taxpayer 
had standing to facially challenge the constitutionality of a statute). 
Goldston v. State noted “the right of a citizen and taxpayer to maintain 
an action in the courts to restrain the unlawful use of public funds to 
his injury cannot be denied.” Goldston, 361 N.C. at 33, 637 S.E.2d at 881 
(citation and quotation marks omitted) (emphasis added).  

In the case sub judice, Plaintiff has failed to establish standing for 
each of his claims for relief. In his complaint, Plaintiff failed to allege 
that he is a taxpayer. Moreover, even if we were to assume Plaintiff is 
a Hoke County taxpayer, he has not asserted a traceable, concrete, and 
particularized injury resulting from the transfer of the 500 acre tract 
of land between the parties named in his complaint. Even in the light 
most favorable to the non-moving party, we find no injury in fact under 
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“any set of facts to support his claim which would entitle him to relief.” 
Block v. County of Person, 141 N.C. App. 273, 277-78, 540 S.E.2d 415,  
419 (2000).

[2] In addition, Plaintiff seeks removal of various elected officials 
stemming from transfer of the property. However, standing pursuant 
to N.C. Gen. Stat. § 153A-77 and the common law removal procedure 
known as “amotion” does not derive from taxpayer status, but instead 
from the county board of commissioners. Section 153A-77 provides in 
pertinent part: 

A member may be removed from office by the county board 
of commissioners for (i) commission of a felony or other 
crime involving moral turpitude; (ii) violation of a State 
law governing conflict of interest; (iii) violation of a written 
policy adopted by the county board of commissioners; 
(iv) habitual failure to attend meetings; (v) conduct that 
tends to bring the office into disrepute; or (vi) failure to 
maintain qualifications for appointment required under 
this subsection. A board member may be removed only 
after the member has been given written notice of the 
basis for removal and has had the opportunity to respond. 

N.C. Gen. Stat. § 153A-77(c) (2017).

Removal by amotion is a “quasi-judicial” procedure employed by 
the board or commission from which the member is being removed for 
cause. Russ v. Board of Education, 232 N.C. 128, 129-30, 59 S.E.2d 589, 
591 (1950); see also Burke v. Jenkins, 148 N.C. 25, 61 S.E. 608 (1908).2  
An amotion proceeding “could not be taken without notice and an 
opportunity to be heard, except where the officer is removable without 
cause at the will of the appointing power.” Stephens v. Dowell, 208 N.C. 
555, 561, 181 S.E. 629, 632 (1935) (citations omitted). Plaintiff has not 
alleged in his complaint or on appeal that he is a member of any elected 
or appointed office. Because Plaintiff is not a member of any of the 
boards from which he seeks to remove members, we affirm the trial 
court’s order dismissing Plaintiff’s claims for lack of standing. 

2. The most recent amotion proceeding in North Carolina was in 2013 in Berger 
v. New Hanover County Bd. of Comm’rs., 2013 NCBC 45, 2013 WL 4792508 (2013) 
(unpublished), where the New Hanover County Superior Court upheld the removal 
of a local County Commissioner and recognized the validity of the amotion procedure 
when “accompanied by appropriate procedural safeguards and the Board’s findings and 
conclusions were supported by sufficient competent evidence.” Id. at *11.
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Accordingly, we find the trial court did not err by dismissing 
Plaintiff’s complaint for lack of standing pursuant to Rule 12(b)(1) of the 
North Carolina Rules of Civil Procedure. Because we find that Plaintiff 
does not have standing to pursue the claims in his complaint, we need 
not reach any further issues argued by Plaintiff on appeal.

Conclusion

The trial court did not err in granting Defendants’ motion to dismiss 
Plaintiff’s complaint for lack of standing under Rule 12(b)(1) of the 
North Carolina Rules of Civil Procedure. Accordingly, we affirm the trial 
court’s order.

AFFIRMED.

Chief Judge McGEE and Judge DIETZ concur.
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